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TELEVISION VIOLENCE 


TUESDAY, MAY 18, 1999 

U.S. Senate, 

Committee on Commerce, Science, and Transportation, 

Washington, DC. 

The committee met, pursuant to notice, at 10:10 a.m. in room 
SR-253, Russell Senate Office Building, Hon. Ernest F. Rollings, 
Ranking Democrat, presiding. 

Staff members assigned to this hearing: Lauren Belvin, Repub- 
lican senior counsel; Paula Ford, Democratic senior counsel; and A1 
Mottur, Democratic counsel. 

OPENING STATEMENT OF HON. ERNEST F. HOLLINGS, 

U.S. SENATOR FROM SOUTH CAROLINA 

Senator Rollings. Good morning. The committee will please 
come to order. We appreciate the indulgence and cooperation of our 
chairman. Senator McCain, and others in permitting us to proceed. 
Momentarily, the other Senators will be along. This morning we 
are running right in the middle of the juvenile justice bill, impor- 
tant amendments, and various other measures to be considered. 
There’s a vote still going on on the floor, but in deference to you 
folks who have been waiting, we want to get underway on tele- 
vision violence. 

Obviously, there is no question in this Senator’s mind that it has 
gotten totally out of hand in the sense that for years, we have been 
working on this particular problem. It started with Senator John 
Pastore in this same committee in 1969, and Senator Pastore, I can 
hear him now, he came forward and he said just entirely too much. 
We have children, and television is just feeding their minds, poi- 
soning them, and everything of that kind. He had a bill that was 
ready to go. It was given what I now call the put-off, the stone 
wall, and that is what has occurred for almost 30 years, or more 
than 30 years. They said we would get the Surgeon General to con- 
duct a study in this issue. 

The Surgeon General study of 1972 really documented the vio- 
lence. Since that time this committee has had no less than 18 dif- 
ferent considerations and hearings. This being of course the 19th 
here this morning. Last week, with the leadership here of Senator 
Dorgan and others, we were able to finally get a vote but we were 
defeated 60 to 39. At least we had an opportunity to air our views 
and have some debate. 

One of the major points in the debate was the fact that others 
had committed to the proposition that we ought to give time for the 
V-chip to work, for the ratings system to work. We had abundant 
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evidence and put it in the record that the ratings system was to- 
tally ineffective. On the one hand, the V-chip, is going to he inad- 
equate for years, if at all, due to the fact that the average TV set 
is not traded in for 8 to 12 years. 

With an average of three sets in a home, I can’t see people all 
going out and buying three new TV’s with the V-chip equipment. 
Then in the morning, I can’t imagine a mother taking the 64 chan- 
nels in the District of Columbia here and running around to the 
three TV’s to program them and trying to go to work and raise her 
children. It is so much easier to just use the on and off button and 
trust the child. I would just rather trust my child than get into all 
of that gymnastics. 

Having lost it, we still wanted to proceed with this hearing to get 
you folks of an expert nature to bring us up to date. Dr. Eron has 
written a book, and that was back 5 or 6 years ago. I want to hear 
him bring us up to date. We have one gentleman who still raises 
a question, and it is a valid one, with respect to the constitu- 
tionality. We labored over the constitutional question in the draft- 
ing of this particular measure because determining what is violence 
is subjective, and different in different minds. 

We wanted to tailor it down to the least restrictive means, as the 
court says. What we did was that it had to be gratuitous in the 
first instance. It had to be excessively gratuitous, and leaned on 
the finding, of course, in Act IV of the decision whereby the con- 
stitutionality of the Federal Communications Commission itself 
was held constitutional to determine indecency. If the court can de- 
termine indecency, they can certainly determine not just violence 
but more particularly excessive, gratuitous violence. 

Now, we have our chairman here, and I was hopeful that he 
would come. Conrad, I will yield to Senator Dorgan, and you come 
here and take over for us. 

Senator Burns. Why? 

Senator Rollings. Because you are the chairman. 

Senator Burns. I am the chairman this morning? I thought this 
was full committee. 

Senator Rollings. Well, it is full committee, but I would love 
you to come here. We want some interest in this thing. 

Senator Burns. Are you guys really impressed by our organiza- 
tion up here, from the looks on your faces? [Laughter.] 

Senator Burns. Senator Dorgan may go, and then let me get my 
thoughts about me here. I am not very well-prepared today. I spent 
all weekend in Montana. That causes that. What Senator Dorgan. 
What do you mean, today? [Laughter.] 

Senator Burns. You know what North Dakota is. That is the 
DMZ between Montana and Minnesota. [Laughter.] 

STATEMENT OF HON. BYRON L. DORGAN, U.S. SENATOR FROM 

NORTH DAKOTA 

Senator Dorgan. My colleague and I were on an airplane last 
night coming back from Montana and North Dakota. I am glad to 
see my colleague is here at the hearing. I am pleased. Senator Hol- 
lings, that we have finally gotten this hearing. I am pleased to 
work with you as an original cosponsor of your legislation. 
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Let me make a couple of comments. We had a debate on the floor 
last week offering this bill as an amendment, and I was told fol- 
lowing the debate that someone in the industry was fairly upset 
with me and was taking my name in vain because of comments I 
made about television and so on. What I said about television was 
fair. I said that I think on television in this country there are some 
wonderful programs, some opportunities, some things that are pro- 
duced in a beautiful way. I think I have seen some poignant, won- 
derful things on television, and so have my children. I have 
watched the History Channel and the Discovery Channel, on the 
broadcast channels. I have seen special programs. I say, good for 
them, congratulations on some wonderful things. 

I have seen some disgusting, awful trash on television as well. 
I have seen a lot of that, in fact. I have seen a lot of it come into 
American homes at times when children are watching, and I am 
not very proud of that. I would think those who produce it should 
not be very proud of it. 

The First Amendment gives people the right to produce trash. I 
do not complain about that. The proposition offered by the Senator 
from South Carolina is very simple. His proposition is to provide 
that the FCC would again, as we did at one point in this country, 
determine there is a period of time in the evening, I describe it as 
family viewing time, in which children are likely to be watching 
television. A time when excessive, gratuitous violence should not be 
transmitted into living rooms so that in trying to entertain adults 
we end up hurting children. That is what the Senator is saying 
with his amendment, and I understand that there are people who 
are opposed to it. There are people who will say there were deals 
made, and that we have the V-chip. 

Look, I introduced the first V-chip legislation in the U.S. Senate. 
I introduced that legislation, and I was never a part of any deal, 
any place saying if we got the V-chip we would not do something 
else. I was never a part of any deal, so if there was a deal made, 
I hope those who made it did not abrogate the deal, but I sure was 
not part of it. I would guess 90 Members of the Senate were not 
part of it, so I do not feel obligated by it. If people want to produce 
excessively gratuitous violence and move that trash into the living 
rooms I say, let us not do it when children are watching. Let us 
have at least a family viewing hour, and that is what this legisla- 
tion would provide. 

Now, some say that that is content. You are trying to censor and 
regulate. Well, God forbid that we should describe certain stand- 
ards in this country with respect to the public airwaves. Does any- 
body here think that at 7:30 p.m. that there are six or eight so- 
called dirty words in America that you can get on one of the broad- 
cast channels and start shouting them, and shouting them for half 
an hour, and you are fine? I do not think so. So do we have a con- 
tent-based prohibition on that? You are darned right we have a 
content-based prohibition. 

There are certain words you cannot get on television and say. 
Why? Because as a country we have decided these are public air- 
waves and we do not want that to happen. Now, that deals with 
the issue of language and obscenity, and the Supreme Court has 
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heard that issue, and said “Yes, the public has a right to expect 
that not to come in.” 

What about excessive, gratuitous violence during a very narrow 
period in the evening when children are watching? Is that some- 
thing that we have the capability of doing without people crying 
censorship? I think so. I certainly believe that we ought to be able 
to do that, Mr. Chairman. 

Let me make one final point. I keep referring back to this be- 
cause I think it is such a wonderful point. In 1973 there was a 
small town in Canada. The town’s name is Notell. It acquired tele- 
vision for the first time in 1973. Unlike the rest of the world, or 
much of the rest of the world, it never had television, and it was 
not because they did not want it. This town just could not get it 
because it had substantial problems with signal reception. There 
was not any hostility toward television. They had a big signal prob- 
lem up in this little Canadian town and could not get it. 

So in 1973, long after others had television, Notell got it, and 
there was an investigation that investigated the impact of tele- 
vision on this virgin community using control groups of two similar 
communities that already had television. They did a double blind 
research design. Forty-five first and second-grade students in three 
communities, one of which had never had television, two of which 
had, to find out over the next 2 years after Notell got television 
what happens to their kids. The rates of objectively measured nox- 
ious physical aggression, the rates of physical aggression of the 
children in this little Canadian town that just got television after 
not having had television, they went up 160 percent, after 2 years 
of television in that town. 

Do you know what happened to the other two towns during the 
same 2-year period? No change. No change in the two towns. Al- 
ways had television, still had television. They had a certain rate of 
aggression. But in the town that had the television introduced for 
the first time, in 2 years, rates of aggression among children, as 
objectively measured, went up 160 percent. 

Accident? Irrelevant? Of course not. When will we start thinking 
through this and understanding that what children see on tele- 
vision affects them. $200 billion a year is spent on advertising be- 
cause people believe it has an impact. Now you say to us that you 
can bring a troop of actors into the room, and they can bludgeon 
and shoot and kill and stab and beat each other as a way of solving 
problems between adults and say, “But that has no impact on our 
children.” Are we asleep? 

The proposal by the Senator from South Carolina which I have 
been proud to be an original cosponsor of is very simple. It ought 
to be embraced by this Congress, and will some day, I predict. 

Mr. Chairman, thank you. 

Senator Rollings. Mr. Chairman, what we did is merge the two 
panels because Arthur R. Taylor was taken by sickness and could 
not appear. He is the former head of CBS, originated the family 
hour, and we will ask that he file his statement with the com- 
mittee. 
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STATEMENT OF HON. CONRAD BURNS, U.S. SENATOR 
FROM MONTANA 

Senator Burns. Thank you very much, Senator Hollings. I would 
ask unanimous consent that my statement he made a part of the 
record. You see, I am not a very smart fellow. I cannot shift gears 
as fast. I went from agriculture to mining to rivers and now here 
we are into this safe harhor business, and so I would yield to my 
friend from Missouri if you have some questions or a statement you 
would like to make at this time, while I gather up what has been 
said and some of the questions I would like to pose to this panel. 

I want to thank the panel for coming this morning. I do not think 
we have ever dealt with anything right now that is more on the 
minds of Americans, and it seems like we come from a mind set 
now that it is not our fault. We want to blame somebody else when 
something of this tragedy that we just experienced happened, and 
we are all asking — I am not saying who or what. I am saying how, 
and what Government can do to take that one small step toward 
prevention. 

I do not know, I am just amazed, there are no easy answers to 
this situation, but I think it all boils down to personal responsi- 
bility of a free society, and somebody is not shouldering their re- 
sponsibility, and I am not real sure it is not me, parents, but we 
are not teaching personal responsibility like we should. We have 
got teachers who will not even teach history any more. If they do, 
why, they — I think it is all of us. We have got to work together on 
this thing and come up with some — not some answers, but the guy 
says, you have got all the answers. You guys are asking the wrong 
questions, and we may be in that kind of a situation. 

Senator thank you for coming this morning. 

STATEMENT OF HON. JOHN ASHCROFT, U.S. SENATOR 
FROM MISSOURI 

Senator Ashcroft. Thank you, Mr. Chairman. I want to know 
from the Senator from North Dakota if they changed Notell to 
Gotell when television came to town. [Laughter.] 

Senator Ashcroft. It sounds like the town was named after that 
characteristic, no television. 

I thank you, Mr. Chairman, for a few minutes to speak about 
this important issue of television violence. The advent of television 
began an extraordinary advance in video technology. 

Families came together to witness some things that were good 
for them. I think the Andy Griffith Show, I Love Lucy, Leave it to 
Beaver, Father Knows Best, they reinforce values that I think were 
important to our culture. Television is an instrumental part of our 
society. It provides us with news, with education, and entertain- 
ment, and will likely continue to do so. 

In recent years, however, I think the entertainment industry has 
promoted programming unfit for the children of the next genera- 
tion. No longer can families come together to watch television with- 
out having to see material that is unfit for their children. 

In our Nation today, the average American child watches 100,000 
acts of TV violence, including 8,000 murders, before he or she fin- 
ishes the sixth grade. Just 1 day of television programming will 
have over 1,700 acts of violence, including 500 involving gunplay. 
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and in the wake of recent events, it has hecome clear that exposure 
to violent programming does, in fact, play an influential role in 
children’s behavior. 

I think the Senator from North Dakota says it right. Everyone 
knows that television and what you see there changes your behav- 
ior. That is why they spend billions of dollars advertising there. I 
mean, the whole industry is predicated on it. That is not bad, but 
it is a fact to be understood. 

The Children’s Protection From Violent Programming Act spon- 
sored by Senator Rollings creates a “safe harbor” and eliminates 
the broadcast of violent programming aired during hours when 
children are likely to be a substantial portion of the viewing audi- 
ence. As the Senator from South Carolina knows, I did support his 
legislation when he offered it as an amendment to the juvenile jus- 
tice bill last week, and although I do have several reservations that 
I hope might be addressed at this hearing I supported it. 

Admittedly this legislation gives the FCC additional power to 
regulate TV programming even when two-thirds of American 
households have no children under age 18. I also have reservations 
since the TV ratings system currently in place provides parents 
with information about the content of television programs. V-chips 
will be incorporated into all new television sets by January 1, 2000. 

I, in addition, am concerned that by passing this legislation we 
will be giving the Federal Communications Commission additional 
authority to define violent programming beyond that which is nec- 
essary, but if this legislation moves forward to a markup I am con- 
sidering offering an amendment to clarify and strengthen the bill. 
We must deal with the constitutional issue that surely will be 
raised, does this legislation infringe upon the First Amendment 
rights of the industry? 

The Supreme Court has said that in order for a regulation of 
speech to pass constitutional muster the Government must show a 
compelling State interest and employ the least restrictive means 
available to accomplish that interest. Well, protecting our children 
from danger has been held to be a compelling State interest, so the 
question here is whether such a safe harbor is the least restrictive 
means to accomplish that goal. 

It could and probably will be argued that such a safe harbor is 
not the least restrictive means because of the existence and man- 
date of the V-chip and the accompanying TV ratings system in 
place under the law today, but we know that although these tools 
exist, very few homes in America have television sets equipped 
with the blocking technology, and it will be years before anywhere 
close to a majority of the homes have such technology. 

I am considering proposing a sunset provision to this legislation 
so that when the V-chip and ratings system are fully operational 
the mandatory safe harbor would end. Congress must continue to 
monitor how the current ratings system interfaces with the V-chip 
technology to ensure that parents have the tools they need to block 
violent and other inappropriate programming for their homes. 

I am not convinced that the current ratings are adequate, and I 
hope Congress can revisit this issue once we have enough data on 
the real life application of the ratings to the V-chip, but by includ- 
ing a sunset provision in this legislation, hopefully the industry 



11 


and the public would be encouraged to get V-chip and TV ratings 
systems up and operational as soon as possible. 

Now, once such a system is in place and working as intended, 
there would be far less need for this regulatory safe harbor. It 
could be that it ought to be repealed at that point, as it would no 
longer be the least restrictive means to accomplish the compelling 
State interest in protecting children from dangerous programming. 

The sad fact is to date the entertainment industry has not yet 
taken responsibility for itself. Jack Valenti, the president of the 
Motion Picture Association of America, said as he was leaving the 
White House Summit on Youth Violence just a week ago, ‘You can- 
not tell a director what to do.” Well, that much may be true, but 
we can, if we must, prohibit the airing of violent programming dur- 
ing the hours that children are the predominant viewers, or heavy 
viewers. 

Television programs of an adult nature are undermining and con- 
tradicting the virtues parents are trying to teach. Likewise, re- 
search from more than 10,000 medical pediatric, psychological and 
sociological studies shows that television violence increases violent 
and aggressive behavior in society. Astonishingly, the murder rate 
in the United States doubled within 15 years after television was 
introduced into American homes. It pains me to say that the Fed- 
eral Government may need to regulate yet another industry. What 
we need is smaller, smarter Government. Without the cooperation 
of television networks, however. Congress may have no choice but 
to give the FCC authority to impose itself upon the entertainment 
industry. 

Each of us. Congress, television networks, and parents need to 
come together for the sake of our children. Obviously, our children 
are the future of the country, and if we as a Nation are going to 
live together in peace, each of us must take responsibility to teach 
our children the difference between right and wrong. 

Mr. Chairman, I thank you for holding the hearing today. I 
thank the ranking Member from South Carolina for reintroducing 
this legislation that I believe can serve as a catalyst for change in 
what our young people are exposed to on television. 

Senator Burns. Senator, do you have any questions for the 
panel? Senator Cleland. 

STATEMENT OF HON. MAX CLELAND, U.S. SENATOR 
FROM GEORGIA 

Senator Cleland. Thank you, Mr. Chairman. Let me simply say 
I think Senator Rollings and Senator Dorgan have touched a nerve 
in our society. I feel very much that dealing with this issue is like 
watching kittens fighting in a gunny sack. I know there is a fight 
going on. I just do not know who is hitting who. 

I have a sense that we have a more violent society, and that ju- 
veniles, young people, adolescents are more prone to violence, more 
prone to act out, more prone to imitate what they see in the larger 
world. That is one reason why I am supporting and have supported 
Senator Brownback’s recent amendment that directs the National 
Institutes of Health to conduct a study on the effects of violent 
video games and music, so that we can ascertain better the impact 
of that particular media on our young people. 
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Also, I am a cosponsor of Senator Liebermann’s bill, his amend- 
ment to the juvenile justice bill which would create a national com- 
mission on youth violence to look at this whole issue of youth vio- 
lence. 

I was struck by what Jack Valenti said here a few days ago. He 
talked about the three pillars of support for young people, and this 
resonated in my life; family, church, and school. I was very fortu- 
nate to have three strong pillars in my life growing up. I have often 
quoted Winston Churchill that we build our homes and then our 
homes build us. 

My home and my community, my family, my church, and my 
school built me into, I think, a strong adult, but I will say to you 
that I remember. Senator Dorgan, when television was introduced 
in my home. 

I guess I was lucky that I lived in a small town in Georgia, and 
we did not get it as soon as other people did. I was in the third 
grade, and I consider myself lucky because I learned at least to 
read in the first and second grades. I did not get exposed to tele- 
vision until the third grade, but I can remember the first television 
program I ever saw. It was the Lone Ranger. Well, immediately I 
wanted to be, and started acting out as the Lone Ranger. As an 
only child in my neighborhood, I was the Lone Ranger for a num- 
ber of years. People just did not know it. [Laughter.] 

But then I came across Lash LaRue and I got heavy into whips. 
Thankfully I gave that up as an adult, I would just say, for the 
record. [Laughter.] 

The point being is that I had a strong family. I had a strong 
church, and I had a strong school. I grew up in an idyllic kind of 
environment, one you almost cannot find any more except in the 
far reaches of maybe Canada or somewhere else, but I was power- 
fully impacted as a youngster, particularly in elementary school, by 
what I saw on television. Thank God it was of the positive nature. 
I wanted to be a hero. I wanted to wear the white hat and be the 
good guy and ride a white horse, and kiss the girl. So those were 
my childhood heroes, the young action western cowboys of my 
youth, and that has had a powerful, positive impact on me. So I 
just say to you that I am conflicted about the legislation. I know 
that television in its more violent form has an impact on young 
people. I just know it. 

Teachers report to me that as each succeeding class seems to be 
more and more a part of the TV generation and more and more 
prone to act out violently, just as young people act out what they 
see. Movies are a part of it. Video games, all the technology we 
have to spread impacts young people. 

How you single out television, I do not know. Whether the FCC 
and the authority of the Government over our air waves gives us 
a lever that helps us in this regard, I am not sure. How do you sep- 
arate that from the ability and the freedom to put out what one 
wants to put out. 

So I am very conflicted about this, but I do have this basic in- 
stinct and personal experience in my life that television has a pow- 
erful impact on our young people, how they view the wider world, 
who their heroes were, nonheroes are, who they like to emulate 
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and who they want to he like, and they act that out. I know that 
for a fact in my own life. 

What we do about that, I am not quite so sure, so I am fas- 
cinated that we have our panelists today, and I look forward to our 
questions. Thank you very much. 

Senator Burns. Thank you. Senator Cleland. I want to premise 
before we start taking statements, this is a tough day for this Sen- 
ator, because my daughter would have been 30 years old today, my 
oldest daughter, and we lost her in a terrible accident when she 
was 16, and so to say that most of us who set up here have not 
been through these kind of experiences, they do not understand the 
situation. We do understand it, and so I will just go down the line 
here, and if you want to limit your remarks to 5 minutes and make 
your point, but your complete statement will be made a part of the 
record. 

We certainly appreciate your coming today, and I want to start 
off with Mr. William Abbott, who is president of the National Foun- 
dation to Improve Television. He lives in Boston, Massachusetts, 
but we will not hold that against you. Sir. 

STATEMENT OF MR. WILLIAM S. ABBOTT, PRESIDENT, 
NATIONAL FOUNDATION TO IMPROVE TELEVISION 

Mr. Abbott. Thank you, Mr. Chairman. 

Mr. Chairman, members of the committee, I am pleased to be 
here today to testify in favor of Senate 876. This is the third oppor- 
tunity I have had to address this committee on the issue of TV vio- 
lence and the safe harbor legislation. The television industry’s fail- 
ure to regulate itself and the evolution of the Supreme Court’s 
First Amendment jurisprudence makes the case for a safe harbor 
easier each time I appear. 

Twenty-seven years ago, when I testified here at the invitation 
of the late Senator Pastore and first proposed a safe harbor rule, 
the research on the harmful effects of TV violence on children was 
not in. Dr. Eron’s study was a work in progress. The media, as al- 
ways, was adamantly denying any harmful impact. Jack Valenti, 
as always, was telling you that violence on television was simply 
reflecting American life, that television was just a mirror. But now 
the body of research is overwhelming, and the issue confronting 
this committee today is what can be done to reduce children’s expo- 
sure to TV violence consistent with the First Amendment. 

The answer is to enact Senate 876 and create a safe harbor that 
channels fictional violence to hours when children do not form a 
large part of the television-viewing audience. 

In my written statement I state the legal arguments, with case 
citations, as to why in my opinion this bill is fully constitutional. 
Here I would just like to offer an aside at this point, because I lis- 
tened to the Senators’ statements, and it is very interesting to me, 
as I have been here now for three times over 27 years, as to how 
the views that we were first espousing have been adopted. We see 
our words coming back to us, and I am really heartened that there 
is a growing acceptance of the safe harbor approach, because we 
were all alone back at the beginning. Now I see that it is certainly 
becoming accepted, and I hope it will eventually prevail. 
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But the safe harbor bill is perfectly consistent with the Supreme 
Court’s decision in the Pacifica case, which affirmed the FCC’s abil- 
ity to regulate the hours during which indecent radio programming 
could be broadcast. 

The Court gave two reasons for its holding: 

First, indecent material presented over the airwaves confronts 
the citizen not only in public but in the privacy of his home, when 
the individual’s right to be left alone plainly outweighs the First 
Amendment rights of the intruder; and second, broadcasting is 
uniquely accessible to children, even those too young to read. Schol- 
ars now agree that the scientific evidence concerning the harm 
posed to children by fictional TV violence is substantially more 
harmful than the harm posed by indecency. Thus the safe harbor 
bill we are discussing here today is on much firmer ground than 
the regulations concerning indecency upheld in Pacifica. 

This bill is also on firm First Amendment ground in its applica- 
bility to basic cable. In the Alliance for Community Media case, the 
court observed that cable TV has become the nation’s dominant 
video distribution medium. The court concluded that cable TV’s ac- 
cessibility to children is similar to that of broadcasting, and cable 
TV is so pervasive and easily accessible to children that it justifies 
the Government’s attempts to regulate indecency on cable chan- 
nels. 

It is certain that, in light of the overwhelming scientific evidence, 
regulations targeting TV violence will be determined to serve a 
compelling state interest. That prong of the First Amendment test 
is easily satisfied. Two hurdles remain. 

First, the precise parameters of the safe harbor must be set in 
accordance with the available data concerning children’s viewing 
habits. The so-called “Act IV” decision issued by the D.C. Court of 
Appeals in 1995 upheld precisely the same kind of safe harbor for 
indecent programming that this bill seeks to apply to violence. As 
long as the hours set coincide with the available data regarding 
children’s viewing, the safe harbor should withstand scrutiny as 
being narrowly tailored and the least restrictive means necessary 
to further society’s compelling interest in safe-guarding the welfare 
of our children. 

Now, some have argued, and I heard it this morning, that the 
V-chip would be a less restrictive means of protecting children from 
the harms of TV violence. That argument I believe is seriously 
flawed. To be effective, the V-chip would require broadcasters to 
voluntarily provide accurate ratings — it is not being done — for par- 
ents to replace all existing televisions, and as Senator Rollings 
pointed out, it is not going to happen for 12 years. Further, parents 
must have the skill and will to program their televisions to restrict 
their children’s access to violent TV programming, and again, this 
is not happening, and the latest report on the television rating sys- 
tem which came out in the last 2 weeks proves that. 

Most observers now say it is not realistic to expect that these 
three conditions will be satisfied, and the V-chip will only have a 
slight impact for that reason on children’s viewing programs. 

The final step in adopting a safe harbor that will withstand judi- 
cial scrutiny is to develop an appropriate definition of violence. A 
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law that sets forth an ambiguous definition may be subject to chal- 
lenge under the vagueness doctrine. 

I am persuaded that a sufficiently precise definition of violence 
could be developed by the FCC under this bill that would satisfy 
this test. Obscenity has been regulated since 1850, notwithstanding 
vagueness challenges, and the Supreme Court has long permitted 
the regulation of indecent material on television which is defined 
simply as programming that describes or depicts sexual acts or or- 
gans in a patently offensive manner, as measured by contemporary 
standards for the media. 

Now, I submit to you that that definition is not a model of clar- 
ity. We can certainly do as well or better in the context of violence 
and develop an objective definition that will withstand judicial 
scrutiny. Other countries, including the United Kingdom, Belgium, 
New Zealand, Australia and Canada are far ahead of this country 
in defining and addressing the problem of TV violence. We can get 
a lot of information by looking at how they have defined violence. 

Now, to get the discussion started, I would direct the committee’s 
attention to the definition of violence set forth in our Rule-making 
petition filed by our Foundation 6 years ago at the FCC, a 90-page 
petition and, by the way, the FCC has still not acted on that peti- 
tion. The FCC is waiting, each time we check, for congressional 
guidance on the issue. 

If our society can send probes outside our solar system, I submit 
to you we have the intellect to develop a workable definition of vio- 
lence. The real question is whether we think the health hazard 
posed by TV violence is serious enough, and whether we have the 
will to do something about it. Twenty-seven years ago I asked this 
committee. 

What action can be taken? We could wait patiently while the industry once again 
deliberates, promises, and procrastinates, as it has for the past 18 years, since the 
Congress and its citizenry first became alarmed at the problem, and then it con- 
tinues to produce and peddle the same steady diet of murder and mayhem to our 
children while all we do is moan about our lawless society. 

That was said 27 years ago. I submit over the last 27 years we 
have shown more than enough patience. We cannot sit idly by for 
another 27 years awaiting industry’s self-regulation. For one thing, 
I do not think either Dr. Eron, myself, or Senator Hollings can last 
that long. 

Thank you. 

[The prepared statement of Mr. Abbott follows:] 

Prepared Statetment of William S. Abbott, President, National Foundation 

TO Improve Television 

Mr. Chairman, and members of the Committee, I am pleased to be before you 
today to testify in favor of S. 876, the Children’s Protection From Violent Program- 
ming Act. I applaud Senator Hollings for his perseverance, and also that of my col- 
league on our Foundation’s Board, Len Eron. 

This is the third opportunity I have had to address this Committee on the issue 
of television violence — and the second opportunity I have had to support Senator 
Rollings’ “safe harbor” legislation now embodied by S. 876. The television industry’s 
failure to regulate itself, and the evolution of the Supreme Court’s First Amendment 
jurisprudence, make the case for a “safe harbor” easier every time. 

Twenty-seven years ago, when I testified before this Committee at the invitation 
of the late Senator Pastore and first proposed a “safe harbor” rule, the research on 
the harmful effects of television violence on children was simply not in. Dr. Eron’s 
seminal study showing the long-term effects of children’s exposure to television was 
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a work in progress. The media — as always — adamantly denied any harmful impact. 
Jack Valenti, as always, would come before you and tell you that violence on tele- 
vision was simply reflecting American life — that television was just a mirror. Now, 
today, the body of research and the scientific consensus that exposure to television 
violence is harmful to children is overwhelming. You have heard it here again this 
morning. The issue is no longer open to dispute. The issue confronting this Com- 
mittee today is: what can be done to reduce children’s exposure to television violence 
consistent with the First Amendment? The answer is: enact S. 876 and create a 
“safe harbor” that channels fictional violence to hours when children do not form 
a large part of the television viewing audience. 

Because others on the panel have done an excellent job summarizing the indus- 
try’s woeful failure to address voluntarily the problem of TV violence, the scientific 
research on TV violence and the violent state of television programming today, I will 
concentrate my remarks on the constitutional issues raised by S. 876. 

In Chaplinksy v. New Hampshire.'^ the Supreme Court stated that that material 
is of “no essential part of any exposition of ideas, and [that is] of such slight social 
value as a step to truth that any benefit that may be derived from [it] is clearly 
outweighed by the social interest in order and morality,” is worthy of a lesser degree 
of First Amendment protection. Such content is commonly referred to as “low value” 
speech. 

As with the case of obscenity^, child pornography, libel, “fighting words” and inde- 
cency,^ fictional television violence is clearly not at the core of expression for which 
the First Amendment extends its greatest protection. Over the past thirty-five 
years, nearly three thousand scientific studies — including the important studies per- 
formed by the distinguished Dr. Eron — have concluded that exposure to television 
violence has serious deleterious effects on viewers, especially children. The Amer- 
ican Medical Association, the American Psychological Association, the American 
Psychiatric Association, The American Academy of Pediatrics, the Surgeon General, 
and many other mental and child health organizations have repeatedly declared 
their concern regarding the harmful nature of exposure to television violence. For 
these reasons, I believe that fictional television violence will be held to be at the 
periphery of speech protected by the First Amendment. 

A safe harbor law is perfectly consistent with the Supreme Court’s seminal deci- 
sion in FCC v. Pacifica Foundation, which affirmed the FCC’s authority to regulate 
the hours during which indecent television programing could be aired. In Pacifica, 
the Court wrote that it had “long recognized that each medium of expression pre- 
sents special First Amendment problems. And of all forms of communication, it is 
broadcasting that has received the most limited First Amendment protection.” Jus- 
tice Stevens, on behalf of the majority, gave two reasons for the lesser protection 
afforded broadcasting: “[fjirst, the broadcast media have established a uniquely per- 
vasive presence in the lives of all Americans. Patently offensive, indecent material 
presented over the airwaves confronts the citizen, not only in public, but also in the 
privacy of the home, where the individual’s right to be left alone, plainly outweighs 
the First Amendment rights of an intruder. Second, broadcasting is uniquely acces- 
sible to children, even those too young to read. Other forms of offensive expression 
may be withheld from the young without restricting the expression at its source.”® 
Because all scholars agree that the scientific evidence concerning the harm posed 
to children by fictional television violence is substantially more compelling than that 
concerning the harm posed by indecency, the “safe harbor;’ bill we’re discussing here 
today will be on much firmer ground than the regulations concerning indecency that 
were upheld in Pacifica. 

S.876 is also on firm First Amendment ground in its applicability to basic cable 
programming. In Alliance for Community Media v. FCC, ® the United States Court 
of Appeals for the D.C. Circuit observed that cable television has become our na- 
tion’s dominant video distribution medium. The court concluded that cable tele- 


1315 U.S. 568, 571-72 (1942). 

2 Indeed, Material deemed “obscene” is entirely outside the protections of the First Amend- 
ment. Paris Adult Theatre I v. Slaton, 413 U.S. 49, 69 (1973). 

3 See R.A.V. c. City of St. Paul, 112 S. Ct. 2538, 2564 (1992) Stevens, J., concurring) (“non- 
obscene, sexually explicit speech,” is a “sort of second-class expression” in the Court’s First 
Amendment hierarchy). 

'‘438 U.S. 726 (1978). 

®In Turner Broadcasting System, Inc. v. FCC, The Supreme Court reiterated that a less rig- 
orous standard of First Amendment scrutiny will continue to be applied to broadcasting. 114 
S. Ct. 2445, 2456 (1994). 

« 1995 U.S. App. LEXIS 13857 (D.C. Cir. 1995). 
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vision’s accessibility to children is similar to that of broadcasting'^ and that, con- 
sequently, “it makes no sense to say that the First Amendment requires a household 
either to forego cable television altogether or risk exposure to indecency.”® The court 
then stated that “[f|or purposes of regulating indecency on [cable television], we con- 
clude that cable television is sufficiently pervasive and easily accessible to children 
to justify the government’s attempts to regulate indecency on cable channels. ®” In 
Denver Area Educational Teleeommunications Consortium, Ine. v. FCC, the Su- 
preme Court upheld the constitutionality of portions of the Cable Television Act that 
permitted cable operators to prohibit the broadcast of leased access and public ac- 
cess channels of indecent programming. Justice Breyer’s plurality opinion observed 
that the problem of indecency on cable television was very similar to the problem 
of indecency on broadcast television that was presented in Paeifiea. 

It is certain that — in light of the overwhelming scientific evidence — regulations 
targeting television violence will he determined to serve a compelling state inter- 
est.ii That prong of the First Amendment test will be easily satisfied. That said, 
two hurdles remain. First, the precise parameters of the “safe harhor” must be set 
in accordance with available date regarding children’s television viewing hahits. For 
example, the“safe harbor” cannot restrict the telecast of fictional violence to the 
hours between midnight and 6:00 AM if the available data shows that children are 
no longer an appreciable segment of the viewing audience after 10:00 PM. Such a 
regulation would be vulnerable to a challenge that it is more restrictive than nec- 
essary to serve society’s interest in shielding children from fictional violence. The 
so-called Aet IV decision^^, issued by the D.C. Circuit Court of Appeals in 1995, pro- 
vides extremely useful guidance on this issue. There, the court upheld precisely the 
same kind of “safe harbor” for indecent programming that S. 876 seeks to apply to 
violence. Based on available data regarding audience composition at various times 
of the day, the court in Act IV concluded that the channeling of indecent program- 
ming on broadcast television to the hours between midnight and 6:00 a.m. was con- 
sistent with the First Amendment.^® The safe harbor provided for in S. 876 is even 
less restrictive. In sum, so long as the hours set in the safe harbor coincide with 
the available data regarding children’s viewing, the safe harbor should withstand 
scrutiny as being the least restrictive means necessary to further society’s compel- 
ling interest in the welfare of its children, 

The final step in creating a safe harbor that will withstand judicial scrutiny is 
developing an appropriate definition of violence. A law that sets forth an overly am- 
biguous definition of violence may be subject to challenge under the Supreme 
Court’s so-called “vagueness doctrine.” Under this doctrine, a law is void on its face 


Judge Harry T. Edwards. Chief Circuit Judge of the United States Court of Appeals for the 
D.C. Circuit has observed that “surely cable is as accessible to children as broadcast television 
and most likely as pervasive or intrusive.” H.T. Edwards & M.N. Berman, Regulating Violence 
on Television, 89 NORTHW, UNIV. L. REV. 1487, 1497 (1995). 

8 1995 U.S. App. LEXIS 13857, *51. 

^Id. 

10 115 S. Ct. 2374 (1996). 

11 See New York v. Ferber, 458 U.S. 747, 756-57 (1982) (it is “evident beyond the need for 
elaboration that a State’s interest in ‘safeguarding the physical and psychological well-being of 
a minor’ is ‘compelling’,”) (quoting Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607 
(1982)). Specifically, Judge Edwards has written that “[slolid social science data indicate a caus- 
al connection between antisocial violent conduct and exposure to portrayals of violence on tele- 
vision. We think that Congress can act on these data, and that a court would accept the data 
as adequate to support even content-based regulations.” 89 NORTHW, UNIV. L. REV. 1487, 
1565 (1995). 

Action for Children’s Television v. FCC, 1995 U.S. App. LEXIS 16078 (D.C. Cir. 1995). 

18 W. at 16078 *41. 

1* Although some critics have argued that the so-called “V-Chip” would be a less restrictive 
means of protecting children from the harms of television violence, this argument is seriously 
flawed. To be effective, the V-Chip would require (1) broadcasters to voluntarily provide accurate 
ratings to their programming, (2) parents to replace all existing televisions, (3) parents to have 
the skill and will to program their televisions to restrict their children’s access to violent pro- 
gramming. It is not realistic to expect that these three conditions will be satisfied. For these 
reasons, most commentators believe that the V-Chip will have a slight overall impact on chil- 
dren’s viewing patterns. See. e.g., S.J. Kim, Comment, “Viewer Discretion is Advised”: A Struc- 
tural Approach to the Issue of 'Television Violence”, 142 U. PA. L. REV. 1383, 1412—13 & n.l25 
(1994). Judge Edwards has opined that “a reasonably drawn violence zoning rule — say, a prohi- 
bition upon violent programming during prime time weekdays and on Saturday mornings — 
would be the least burdensome means to achieve the government’s compelling interest in com- 
bating the [harms] produced by television violence.” Edwards & Berman, “Regulating Violence 
on Television”, supra at 1556. See also Action for Children’s Television, supra at 16078 *28 (“It 
is fanciful to believe that the vast majority of parents who wish to shield their children from 
indecent material can effectively do so without meaningful restrictions on the airing of broadcast 
indecency.”). 
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if it is so vague that persons “of common intelligence must necessarily guess at its 
meaning and differ as to its application.” I am persuaded that a sufficiently pre- 
cise definition of violence could be included in the “safe harbor” bill that would sat- 
isfy this test. 

Obscenity has been regulated in this nation since 1815, notwithstanding “vague- 
ness” challenges against such regulations. Early definitions of obscenity, which 
were applied in obscenity cases through the early 1930s, were taken from the defini- 
tion established by the Queen’s Bench in the famous 1868 case Regina v. Hicklin.^'^ 
There, the “test of obscenity” was “whether the tendency of the matter [is] to de- 
prave and corrupt those whose minds are open to such immoral influences. Notwith- 
standing the utter vagueness of this definition, it was largely accepted by United 
States courts until the 1930s. In its first opinion on the matter of obscenity, the Su- 
preme Court defined it as “material which deals with sex in a manner appealing 
to the prurient interest.” The Court stated that the test is “whether to the aver- 
age person, applying contemporary community standards, the dominant theme of 
the material taken as a whole appeals to the prurient interest.” In Miller v. Cali- 
fornia,^^ the Supreme Court revised its definition of obscenity, stating that the test 
must be (a) whether the average person, appl 3 dng contemporary community stand- 
ards, would find the work, taken as a whole, appeals to the prurient interest; (b) 
whether the work depicts or describes, in a patently offensive say, sexual conduct 
specifically defined by applicable state law; and (c) whether the work, taken as a 
whole, lacks serious literary, artistic, political, or scientific value. Again, notwith- 
standing the apparent vagueness of these definitions of obscenity, the Court upheld 
its regulation. 

Similarly, the Supreme Court has long permitted the regulation of “indecent” ma- 
terial on television — defined simply as programming that “describes or depicts sex- 
ual or excretory activities or organs in a patently offensive manner as measured by 
contemporary standards for the . . . medium” Now, I submit to you that this def- 
inition is not a model of clarity. We can certainly do as well or better in the context 
of violence. 

In light of the substantial precedent upholding the regulation of “obscene” and 
“indecent” materials, notwithstanding the substantial lack of clarity in the defini- 
tion of these terms, I have concluded that a well-considered definition of violence 
would withstand judicial scrutiny under the “vagueness” doctrine. 

Some commentators cite Video Software Dealers Ass’n v. Webster, and Davis- 
Kidd Books v. McWherter^^ as evidence that violence simply cannot be defined in 
a manner consistent with the First Amendment. Reliance on these two cases, how- 
ever, is simply a smokescreen. It will not be particularly difficult to avoid the obvi- 
ous problems with the specific legislation that was before the courts in Video Soft- 
ware, and McWherter. In Video Software, the Missouri statute under consideration 
did not even attempt to define “violence.” The statute sought to regulate video- 
cassettes that appealed to the “morbid interest in violence” of children under the 
age of seventeen. Again, neither “morbid interest in violence” of children under the 
age of seventeen. Again, neither “morbid” nor “violence” was defined. Moreover, the 
statute had no statement of its purpose, and there was no legislative history. Con- 
fronted with this textbook example of how NOT to draft a piece of legislation, the 
court was left with no option but to strike down the statute as overly vague. The 
problem was similar in McWerter. There, the Tennessee legislature had defined “ex- 
cessive violence” as “depictions of acts of violence in such a graphic or bloody man- 
ner as to exceed common limits of custom or candor, or in such a manner that it 
is apparent that the predominant appeal of the material is the portrayal of violence 
for violence’s sake.” The court observed that the statute’s definition of “excessive vio- 
lence” contained no objective guidance, and was therefore excessively vague. These 
two cases merely stand for the elementary proposition that violence regulations 


^^Connally v. General Construction Co., 269 U.S. 385, 391 (1926). 

^^Commonwealth v. Sharpless, 2 Serg. & Rawle 91 (1815). 

I’S L.R.-Q.B. 360, 371 (1868). 

i8Ro//t V. United States, 354 U.S. 476 (1957). 

“413 U.S. 15 (1973). 

Alliance for Community Media, supra at 13857. *12, n.4. See, e.g.. Action for Children’s Tel- 
evision V. FCC, 1995 U.S. Appl LEXIS 16078 (D.C. Cir. 1995); Sable Communications, Inc., v. 
Federal Communications Commission, 109 S. Ct. 2829 (1989): Federal Communications Commis- 
sion V. Pacifica Foundation, 438 U.S. 726 (1978); Young v. American Mini-Theatres, 427 U.S. 
50 (1976). 

21968 F.2d 684 (8th Cir. 1992). 

22 866 S.W.2d 520 (Tenn. 1993). 
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must include a definition of violence, and that definition must provide some objec- 
tive guidance concerning what programming will be deemed violent. 

Other critics — although acknowledging that the regulation of indecency has been 
consistently upheld notwithstanding ambiguity in its definition — argue that the 
courts have had years to refine the definition of indecency, and that the courts have 
not had similar experience with the definition of violence. These critics argue, there- 
fore, that a definition of violence will not be upheld by the courts. Frankly, this ar- 
gument simply does not make sense to me. The possibility that a constitutionally 
sound definition of violence may require reformation is certainly not a reason to shy 
away from the task; indeed, it means that we should proceed right away. Other 
countries — including the United Kingdom, France, Belgium, New Zealand, Australia 
and Canada — are far ahead of us in addressing the problem of TV violence; they 
have not thrown up their hands at any perceived difficulty in defining violence. 

To get the discussion started, I would direct the Committee’s attention to the defi- 
nition of “violence” set forth in the National Foundation To Improve Television’s Pe- 
tition for Rulemaking filed with the FCC six years ago. And, by the way, the FCC 
has not yet acted on this Petition's — presumably waiting for some Congressional 
guidance on this issue. In the Foundation’s Petition, “violence” is defined as “the use 
or threatened use of physical force against another or against one’s self, whether 
or not such an act or threat occurs in a realistic and serious context or in a fantastic 
and humorous context. Idle threats, verbal abuse, and gestures without credible vio- 
lent consequences are not [included within this definition of] ‘violence’”. If our soci- 
ety can send probes to investigate our galaxy well beyond our solar system, I submit 
to you that we have the intellect to create a workable definition of violence. The 
real question is whether we think the health hazard posed by television violence is 
serious enough and whether we have the will to do something about television vio- 
lence. Twenty-seven years ago, I asked this Committee: 

“What action can be taken? We could wait patiently while the industry, once 
again, deliberates, promises, and procrastinates, as it has for the past 18 years 
since the Congress and our citizenry first became alarmed at this problem, and 
then continues to produce and peddle the same steady diet of murder and may- 
hem to our children while we all do nothing more than bemoan this ‘lawless 
and violent’ society.”^"* 

I submit that — over the last 27 years — we have shown more than enough pa- 
tience. We cannot sit idly by for another 27 years awaiting industry self-regulation. 
For one thing, I don’t think either Dr. Eron, myself, or Senator Hollings can last 
that long! 

For nearly two hundred years, the United States has not only regulated obscenity, 
but prohibited it. For decades, indecency on television has been regulated — in fact, 
it has been regulated in precisely the same way that this legislation proposes to reg- 
ulate violence. Violence is no more difficult to define than indecency, and the sci- 
entific evidence regarding the harmful effects that viewing fictional violence has on 
our children is far more compelling than that associated with viewing (or hearing) 
indecency.^® In short, if the Supreme Court will uphold the regulation of foul lan- 
guage a consistent with the First Amendment — and it has — then we can certainly 
expect it to uphold the legislation under consideration today. 

Thank you. 

Senator Burns. Thank you, and probably none of us will. I am 
sorry, Dr. Eron, I thought you had already given your statement, 
but you have not, but thank you for coming today, and I will allow 
you to do that. 

Dr. Eron is professor of psychology and senior research scientist. 
Institute of Social Research, at the University of Michigan, and we 
appreciate your work, and we appreciate you coming today and 


23 The Petition is included in its entirety in the transcript of this Committee’s July 12, 1995, 
Hearing on Television (S. Hrg. 104-369) (104th Congress). 

24 Statement of William S. Abbott, President, Foundation to Improve Television, Hearings be- 
fore the Subcommittee on Communications of the Committee on Commerce, March 21—24, 1972. 
(Serial No. 92-52.) 

23 Indeed, in Ginsberg v. New York, 390 U.S. 629, 639, 641 (1968), the Court upheld a state 
ban on the sale of certain sexually explicit material to children while at the same time acknowl- 
edging the lack of scientific support for the conclusion that the regulated material was actually 
harmful to children. 
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sharing some of that with us. Take the microphone and pull it up 
to you where we can hear you. 

STATEMENT OF LEONARD D. ERON, Ph.D., PROFESSOR OF PSY- 
CHOLOGY & SENIOR RESEARCH SCIENTIST, INSTITUTE FOR 

SOCIAL RESEARCH, UNIVERSITY OF MICHIGAN 

Dr. Eron. Thank you. Distinguished committee members, ladies 
and gentlemen, I am honored to speak again in favor of legislation 
designed to protect our children from the insidious effects of view- 
ing violence on television by promoting safe harbor hours. 

As has been recognized by you in your introductory remarks, tel- 
evision is the most obvious, ubiquitous, and potent source of infor- 
mation available to children growing up in the United States. Chil- 
dren are not only being entertained but educated by television. Ex- 
tensive exposure to TV and early childhood promotes cognitions. By 
that, I mean attitudes, beliefs, and justifications which support the 
use of aggression and violence in solving interpersonal problems, 
relieving frustrations, and acquiring material possessions as well 
as power and influence over others. 

The cognitions learned through this early exposure affect behav- 
ior not only concurrently but also over time, and their influence can 
be detected in the aggressive antisocial and criminal behaviors of 
young adults. 

Since 1960, a body of evidence coming from both laboratory re- 
search and survey studies based on real life experiences has con- 
firmed that there is a causative relation between the observation 
of aggression and violence on television and subsequent aggressive 
and violent behavior on the part of the observer. This is especially 
true for young children and for them the effect is not just tem- 
porary but is sustained over the years. 

Eor example, one study conducted by my colleagues and me in 
1960 in Columbia County, New York, shows that the amount of vi- 
olence youngsters watch on television at age 8 is related to their 
aggressiveness then, and 10 years later. This was reported to Sen- 
ator Pastore’s committee in 1972. 

This is also related, and this came after that, to the seriousness 
of criminal acts 22 years later, when our original participants were 
age 30. The finding of a causal link between the watching of violent 
television and suteequent aggressive behavior is not an isolated 
finding among a unique or nonrepresentative population in one 
area of the United States, Columbia County, at a particular time. 

Seventeen years after the original data collection in New York, 
we studied another large group of youngsters in a different geo- 
graphical section of the United States, a heterogenous suburb of 
Chicago, following them for three consecutive years and then 15 
years later, when they were in their early twenties, and we ob- 
tained essentially the same results, early viewing of television vio- 
lence is causally related to aggressive behavior at that time as well 
as to future behavior. 

Further, this study has now been replicated in three other coun- 
tries, quite distinct from the United States, Finland, Israel, and Po- 
land. The same long-term effects were found. Youngsters who 
watch violent television are more aggressive at that time and be- 
come more aggressive later. 
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One new finding in our latest study in the Chicago area and in 
the three other countries indicate that girls, too, are affected by 
violent television. In our earlier study in Columbia County, New 
York, we just found the effect for boys. 

A number of national commissions composed of eminent scholars, 
who have reviewed all of the available studies, have all come to the 
same conclusion. There is a causal relation between viewing violent 
television and subsequent behavior. To date, at least four profes- 
sional organizations have issued position papers endorsing the re- 
duction of violence in the mass media. 

The American Medical Association, the American Academy of Pe- 
diatrics, the American Academy of Child Psychiatry, and the Amer- 
ican Psychological Association have all submitted such reports, and 
to date there have been four, at least four meta analyses of the ex- 
tant literature, all of which come to the same conclusion. Meta 
analysis refers to a quantitative aggregation of research results 
permitting conclusions about the size of the causal effect from an 
objective and comprehensive survey of the literature. 

One published meta analysis, for example, summarized and ag- 
gregated 217 of the best studies done since 1957, and the authors 
concluded that research findings obtained strengthened the evi- 
dence that viewing television violence increases aggressive and 
antisocial behavior. 

The results from study to study are robust. All types of aggres- 
sive behavior, including illegal behaviors and criminal violence had 
highly significant effect sizes associated with exposure to television 
violence. The best estimate of these meta analyses is that 10 per- 
cent of all youth violence can be attributed to violent television. 

Despite this overwhelming evidence, the television industry has 
not accepted responsibility for the damage being done by its violent 
programming. Grudgingly in the past year they have agreed to use 
warning labels for programs with excessive violence deemed not ap- 
propriate for child viewers. Soon, they will have the V-chip, but its 
usefulness will depend upon the validity of the rating systems, and 
we have not seen any evidence for that as yet. 

They have also arranged with independent agencies to do annual 
monitoring of the amount of television violence being shown on na- 
tional and cable television stations, and I am sure Professor 
Kunkel will talk about that. 

Although these studies have thus far shown an increase in the 
amount of television violence being portrayed, this does not seem 
to have affected programming. When big bucks are involved, the in- 
dustry moves very slowly. Senators, they need a push. 

Thank you. 

[The prepared statement of Dr. Eron follows:] 

Prepared Statement of Leonard D. Eron, Ph.D., Professor of Psychology 

AND Senior Research Scientist, Institute for Social Research, University 

OF Michigan 

Senator Hollings, distinguished Committee members, ladies and gentlemen. I am 
honored to speak in favor of legislation designed to protect our children from the 
insidious effects of viewing violence on television by promoting safe harbor hours 
from 6 A.M. to 10 P.M. For the past 40 years I have been engaged in research in 
the development of aggression in children. I am a former President of the Inter- 
national Society for Research in Aggression, Editor of the Journal of Abnormal Psy- 
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chology and Chair of the American Psychological Association’s Commission on Vio- 
lence and Youth. 


EFFECTS OF TELEVISION VIOLENCE ON CHILDREN 

Television is the most obvious, ubiquitous, and potent source of information avail- 
able to children growing up in the U.S.A. Children are not only being entertained, 
but educated by television. The information they receive from the endless number 
of cartoons, sitcoms, and prime time programs that pervade the air waves cannot 
help but affect the way they interact with and view society. The telecommunications 
revolution of the 20th century has created a new environment for children in which 
television, videos, CD’s and movies have assumed central roles in socializing them 
while parents have lost influence. For better or worse, the mass media are having 
an enormous impact on our children’s values, beliefs, and behaviors. 

Extensive exposure to TV in early childhood promotes cognitions (i.e. beliefs, atti- 
tudes, and justifications) which support the use of aggression and violence in solving 
interpersonal problems, relieving frustration, and acquiring material possessions as 
well as power and influence over others. The cognitions learned through this early 
exposure affect behavior not only concurrently, but also over time and their influ- 
ence can be detected in the aggressive, antisocial, and criminal behaviors of young 
adults. 

Since 1960, a body of evidence coming from both laboratory research and survey 
studies based on real life experience has confirmed that there is a causative relation 
between the observation of aggression and violence on television and subsequent ag- 
gressive and violent behavior on the part of the observer. This is especially true for 
young children, and for them, the effect is not just temporary, but is sustained over 
the years. For example, one study conducted by my colleagues and me in 1960 in 
Columbia County, New York, shows that the amount of violence youngsters watch 
on television at age 8 is related to their aggressiveness 10 years later and to the 
seriousness of criminal acts 22 years later at age thirty. These relations hold up 
even when initial aggressiveness, IQ, and social class are statistically controlled. 

This finding of a causal link between the watching of violent television and subse- 
quent aggressive behavior is not an isolated finding among a unique or nonrep- 
resentative population in one area of the U.S., at a particular time. Seventeen years 
after the original data collection in New York State, we studied another large group 
of youngsters in a different geographical section of the U.S., a heterogeneous suburb 
of Chicago, following them for three consecutive years and then 15 years later when 
they were in their early twenties, and obtaining essentially the same results 
(Hucsmann, Lagerspetz & Eron, 1984). Early viewing of television violence is caus- 
ally related to aggressive behavior at that time as well as to future behavior. Fur- 
ther, this study was replicated in three other countries, Finland, Israel and Poland 
(Hucsmann, & Eron, 1986). The data from all four countries investigated in the 
study clearly indicate that more aggressive children watch more television, prefer 
more violent programs, identify more with TV characters, and perceive violence as 
more like real life than do less aggressive children. Further, it became clear that 
the relation between TV habits and aggression is no longer limited to boys as we 
had found in the original study. Girls, too, are now affected. 

Over 40 years of research by many behavioral scientists has validated the causal 
connection between the observation of television violence and the subsequent violent 
behavior of young viewers, with a significant carryover into adulthood. A number 
of national commissions composed of eminent scholars who have reviewed all of the 
available studies have all come to the same conclusion — there is a causal relation 
between viewing violent television and subsequent behavior. To date at least four 
professional organizations have issued position papers endorsing the reduction of vi- 
olence in the mass media (American Medical Association, American Academy of Pe- 
diatrics, American Academy of Child Psychiatry, and American Psychological Asso- 
ciation). 

To date, there have been at least four meta analyses of the extant literature, all 
of which come to the same conclusion. (Meta analysis refers to a quantitative aggre- 
gation of research results permitting conclusions about the size of the causal effect 
from an objective and comprehensive survey of the literature.) For example, one 
published meta analysis summarized and aggregated 217 of the best studies done 
between 1957 and 1990, and the authors concluded that research findings obtained 
during that period strengthen the evidence that viewing television violence 
increases aggressive and antisocial behavior. The results from study to study are 
robust. All types of aggressive behavior, including illegal behaviors and criminal 
violence, had highly significant effect sizes associated with exposure to television 
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violence. The best estimate of these meta analyses is that 10 percent of all 
youth violence can be attributed to violent television. 

Of course, media violence alone cannot account for the development of all serious 
anti-social behavior. It is, however, a potential contributor to the learning environ- 
ment of children who eventually go on to develop aggressive and violent behavior. 
Furthermore, research supports the view that the effect of violence viewing on ag- 
gression is relatively independent of other likely influences and is of a magnitude 
great enough to account for socially important differences (Comstock, 1991). The 
current level of interpersonal violence has certainly been boosted by the long term 
effects of many persons’ exposure to a steady diet of TV violence when they were 
children. 

Despite this overwhelming evidence, the television industry has not accepted re- 
sponsibility for the damage being done by its violent programming. Grudgingly in 
the past year they have agreed to use warning labels for programs with excessive 
violence deemed not appropriate for child viewers — soon they will have the V-chip, 
but its usefulness will depend on the validity of the rating systems and we have 
not seen any evidence for that as yet. They have also arranged with independent 
agencies to do annual monitoring of the amount of television violence being shown 
on national and cable stations. Although these studies have thus far shown an in- 
crease in the amount of violence being portrayed, this does not seem to have affected 
programming. When big bucks are involved, the industry moves very slowly. Sen- 
ators, they need a push. 

Senator Burns. Thank you. Dr. Eron, we appreciate that very 
much. 

Mr. Robert L. Corn-Revere, adjunct professor, Institute of Com- 
munications Law, Columbus School of Law, Catholic University. 
Thank you for coming today. 

STATEMENT OF MR. ROBERT L. CORN-REVERE, ADJUNCT PRO- 
FESSOR, INSTITUTE OF COMMUNICATIONS LAW, COLUMBUS 

SCHOOL OF LAW, CATHOLIC UNIVERSITY OF AMERICA, 

HOGAN & HARTSON, LLP 

Mr. Corn-Revere: Thank you, Mr. Chairman, and thank you to 
the distinguished members of the committee. I am honored to have 
the opportunity to testify today on the issue of televised violence 
and on legislative proposals such as S. 876, the Children’s Protec- 
tion From Violent Programming Act. It is my hope that this hear- 
ing will be part of a continuing dialog that can lead to more open 
discussion of mass media, culture. 

Senator Burns. Pull the microphone over. I see the TV guy is 
getting nervous over there. 

Mr. Corn-Revere [continuing]. And public policy. I am also in- 
terested in this issue as the parent of four elementary school chil- 
dren whose viewing habits I try to guide, and who I am obviously 
concerned about as they make their choices in media consump- 
tion — not just of television, but of other media as well. And yet, de- 
spite those concerns, as a constitutional lawyer I am also concerned 
that measures can go too far and intrude on protected freedoms 
under the First Amendment. 

My written comments will go into more detail for the record, but 
just to summarize some of the points that I make in the written 
testimony, let me just say that in looking at the bill, at S. 876, I 
think it is clear that it would propose sweeping restrictions on 
broadcast television. 

It would prohibit the distribution of any violent video program- 
ming on broadcast or cable television channels during the hours 
when children are reasonably likely to be in the audience, and I 
might say some analyses of the bill suggest that it could even ex- 
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tend to other media of communication such as the Internet. I have 
looked at the bill, and I am not quite certain that it is clear one 
way or the other on that point, but if it does extend to other media, 
then its restrictiveness and whether it would possibly be effective 
are further matters for concern. 

Assuming the FCC, when it conducted a rulemaking, adopted the 
same time-channeling approach under S. 876 that it uses to regu- 
late broadcast indecency, the law would ban violent programming, 
however that may be defined, from 6 a.m. until 10 p.m., or two- 
thirds of the broadcast day. It would impose this restriction on 
every television household in the United States in the interest of 
protecting children, even though, as Senator Ashcroft pointed out 
earlier, the Census Bureau data reveals that no minors reside in 
two-thirds of American homes. 

Accordingly, as a solution to target television violence it is sig- 
nificantly overbroad. It would, as the Supreme Court has said on 
a number of occasions, reduce the adult population during that pe- 
riod to viewing what is only fit for children. More importantly, the 
available case law would not support extending this kind of restric- 
tion, I believe, to television violence. 

The safe harbor approach that the Supreme Court approved in 
FCC V. Pacifica Foundation has never been extended beyond the 
confines of indecent speech, and that area has represented in the 
Court’s jurisprudence a rather special case. To extend it beyond 
that area would be a significant expansion of control over program- 
ming content. 

More to the point, courts at all levels, including the U.S. Su- 
preme Court, two U.S. Courts of Appeals, and courts in the various 
States have held that violent expression is constitutionally pro- 
tected. 

As the Tennessee supreme court noted, every court that has con- 
sidered the issue has invalidated attempts to regulate materials 
solely based on violent content, regardless of whether the material 
is called violence, excess violence, or included within the definition 
of obscenity. 

As I mentioned earlier, the bill would significantly expand 
governmental control over other electronic media, including cable 
television. Far from supporting this expansion of programming reg- 
ulation, recent Supreme Court authority holds that such a direct 
control over cable programming would likely be found unconstitu- 
tional, and that voluntary measures and technological solutions 
that foster individual empowerment and parental choice are con- 
stitutionally preferred. 

Now, I appreciate on this panel being able to hear the testimony 
of Dr. Eron and others about the social science research, and I do 
not think it is necessary to really get into that to conclude that for 
constitutional purposes such restrictions create significant prob- 
lems. Perhaps the best article on this question was written by 
Chief Judge Harry Edwards of the U.S. Court of Appeals for the 
District of Columbia Circuit a few years ago, who surveyed various 
types of social science research and compared that research to the 
relevant jurisprudence. He concluded that he could not imagine 
how regulators can distinguish between harmless and harmful vio- 



25 


lent speech, and that no proposal overcomes the lack of supporting 
data. 

I would commend this article to the committee and request re- 
spectfully that it he made a part of the record, because I know that 
this article has been mentioned in the testimony of various mem- 
bers of this panel, and I think the only way to sort out what Judge 
Edwards was getting at would be to actually make this part of the 
record. 

Senator Burns. Without objection, I will make it part of the 
record. 

[The information referred to follows:] 

Northwestern University Law Review — Summer 1995 
1487 Regulating Violence on Television 

[Harry T. Edwards] * 

[Mitchell N. Breman] + 

INTRODUCTION 

Many people in American society believe that there is a causal link between view- 
ing violence on television and antisocial violent behavior. One recent poll revealed 
that eighty percent of Americans surveyed agreed that “violence on TV shows is 
harmful to society.” ^ This is hardly surprising when one considers some of the truly 
awful portrayals of violence now shown in gory detail on television and the sheer 
ubiquity of less graphic presentations. Violence is portrayed as an accepted way of 
life: weapons are plentiful and people kill each other on a whim, for any reason or 
no reason at all. Not only is human life not shown to be sacred, the media message 
is just the opposite: if someone has something you want, take it from him; if he re- 
sists, give him a good beating; if he complains or reports you, then destroy his home 
and family, rape his girlfriend, and “blow him away.” This frightens us, because we 
now know that television is ... a socializing agent almost comparable in impor- 
tance to the home, school, and neighborhood in influencing children’s development 
and behavior. The medium is a formidable educator, the effects of which are both 
pervasive and cumulative. Research findings have long since destroyed any illusion 
that television is merely innocuous entertainment . . . Thus, many adults won- 
der whether even good parental guidance can overcome these vile messages from 
media sources; and many parents fear that, because the trash coming from the 
media is so pervasive, their children will succumb to the belief that violence is their 
heritage. The endless news reports of violent crime, especially among young people, 
tend to confirm these fears. 

People feel justly horrified by the callous disregard for human life — whether seen 
in the movies, on television, or in the streets — and are weary of media attempts to 
market violence for a profit. Indeed, some would say that, even if social scientists 
failed to demonstrate a direct link between media violence and human behavior, it 
is morally harmful to expose viewers, especially young viewers, to extreme violence. 
These concerns prompt many calls for action. And in the past 2 years, the public 
fervor reawakened congressional concern over the extent and manner of televised 
portrayals of violence: a slew of hills and resolutions intended to combat television 
violence floated through the 103d Congress.® Even Hollywood has joined the fray, 
with the release of Natural Born Killers, a 1994 Oliver Stone movie “about two psy- 
chopaths on a killing spree and their avaricious exploitation by the news media, 
which turn them into pop icons.” The movie has been widely touted as “social sat- 
ire rather than a drama about two killers.”® 

Congress has devoted close attention to the issue of television violence on several 
occasions since television’s widespread introduction in the early 1950’s.® These ven- 
tures yielded innumerable hearings and three compendious government reports on 
the linkage between portrayals of violence in the media and antisocial violent be- 
havior.'^ Until recently, however. Congress has taken no serious legislative actions 
to combat televised violence. The debate around televised violence seems to have es- 
calated in recent years, in part because of society’s growing impatience with increas- 
ing incidents of violent crime. The media is an easy target, especially since it por- 
trays so much violence, and also because increasing reports from social scientists 
equate portrayals of violence in the media with misanthropic violent conduct. Regu- 
lation of the media seems inevitable to some; the many bills recently offered in Con- 
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gress reflect this view. Although several of the hills only call for further study or 
are otherwise of limited direct effect,® others would materially affect the presen- 
tation of violence on television. 

The legislative proposals with the most hite fall into four general categories: (1) 
banning or zoning; (2) balancing; (3) labelling; and (4) user blocking. The first of 
these proposals would involve either a ban of certain types of violent programming 
from television entirely or, alternatively, a permissible zone of time during which 
such programs could be shown out of children’s viewing hours.® The second ap- 
proach would require programmers to provide balanced programming by offsetting 
violent shows with nonviolent ones.^® The third proposal would direct programmers 
to disclose the violent content of individual shows to viewers by means of violence 
advisories.il And the final proposal would require television manufacturers to in- 
stall circuitiy in new sets that would enable viewers to block out violent programs 
at their individual discretion, i® 

Notwithstanding the moves afoot to curb portrayals of violence in the media, skep- 
tics abound. Some question the validity of the social science studies that purport to 
show a positive relationship between media portrayals of violence and antisocial 
conduct. They point out that “the causes of Behavior are complex and are deter- 
mined by multiple factors, and the viewing of televised violence is only one in a con- 
stellation of determinants or precipitating factors involved in antisocial or aggres- 
sive behavior.”!® Others argue that, even if a relationship between media violence 
and antisocial conduct exists, Congress will never devise a viable way to regulate 
the media, because offending “violence” defies definition. Finally, constitutional 
purists contend that, whether or not a relationship exists, regulation of the media 
to deal with this problem is impermissible under the First Amendment. 

This Article examines whether any of the aforementioned forms of regulation!^ 
are consistent with the First Amendment.!® Only a few legal commentators have 
given this question the serious attention it warrants.!® Krattenmaker and Powe’s 
exhaustive and thoughtful article is particularly noteworthy. However, the expan- 
sion of social science data over the past 15 years significantly undermines their 
skepticism regarding whether television violence causes antisocial aggression. Addi- 
tionally, the marked evolution of First Amendment doctrine requires fresh legal 
analysis. 

The age when courts and commentators could debate whether the First Amend- 
ment constituted an “absolute” barrier to government regulation of speech!!" jg long 
gone. In its place stands a complex set of rules that directs a reviewing court to con- 
sider such diverse factors as the form and effect of the regulation, the purposes of 
the regulators, the value of the speech regulated, and the type of media involved. 
It is no mean task to sort out the law in this area, and in preparing this Article, 
we often wondered why we had ventured into this constitutional thicket. 

The focus of this Article will be regulations relating to portrayals of violence on 
television. We make no serious effort to deal with portrayals of violence in news- 
papers, magazines, books, videos, or movies. Although a number of common issues 
relate to all media forms, television is unique in several important respects: (1) tele- 
vision has long been the focus of attention of regulators and social scientists, so 
there is more useful data to consider; (2) society has tended to assume that tele- 
vision more likely involves a “captive audience,” especially among children, than 
other forms of media; (3) newspapers and magazines, more often than not, are prin- 
cipally involved in “news reports” of violence; (4) constitutional caselaw has tradi- 
tionally allowed more regulation of broadcast television than of other media forms; 
and (5) television has less well-established traditions of “self-regulation” than the 
movie industry. In short, because these differences pose some analytical problems, 
the better part of wisdom caused us to limit the focus of this Article to television 
violence. 

The Article is divided into five parts. In Part I we examine whether the level of 
scrutiny applied to regulations of television violence should be less than would apply 
generally to other media under the First Amendment. The Supreme Court has long 
held that those awarded scarce and valuable licenses to broadcast in the electro- 
magnetic spectrum enjoy lesser constitutional protection against government regula- 
tion. We question this view, concluding that the justifications offered to distinguish 
broadcast media from other media — and especially distinguishing broadcast and 
cable television — do not hold. 

Part II invokes the centerpiece of contemporary First Amendment doctrine — the 
distinction between content-based and content-neutral speech restrictions. Our re- 
view of the legal landscape suggests that, although some close questions arise, gen- 
erally the banning, zoning, balancing, and labelling proposals are content-based reg- 
ulations; most proposals mandating the installation of lock-out technology, however, 
can be written to be content-neutral. Part III begins our analysis of the content- 
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based regulations of television violence by observing that much will depend on 
whether violent television programs constitute high- or low-value speech. We are in- 
clined to think that television violence is high-value (albeit not necessarily high- 
quality) speech, entitled to the full protection of the rules the Supreme Court has 
crafted to govern content-based speech restrictions. 

Part IV explores those rules. We quickly conclude, along with most others who 
have examined the issue, that Congress may not regulate television violence as a 
“clear and present danger” under Brandenburg v. Ohiod^ We explain, however, 
that, properly understood, the Brandenburg test simply provides the wrong analyt- 
ical framework. In our view, most regulations of television violence should be scruti- 
nized under a form of strict scrutiny the Court has developed to govern content- 
based regulations of high-value speech. Part IV sets forth the elements of “exacting 
scrutiny.” 

Part V looks with exacting scrutiny at the principal proposals for content-based 
regulation of television violence. We believe that, even under exacting scrutiny, con- 
tent-based regulations of televised violence may be premised on the data indicating 
that exposure to televised violence causes antisocial aggression. The problem that 
we find is not that the data fail to show a causal link between exposure to televised 
and antisocial aggression, but rather that the existing social science data do not 
supply a basis upon which one may determine with adequate certainty which violent 
programs cause harmful behavior. Because of this, legislators face an insurmount- 
able problem in finding a generic definition of violence that is coherent and not 
overbroad. We fear that this may not be possible under a standard of exacting scru- 
tiny. We conclude, therefore, that the proposals covering banning, zoning, and bal- 
ancing cannot meet exacting scrutiny under the First Amendment. We think that 
most labelling proposals, although content-based, would be found lawful if designed 
to facilitate parenting. And, finally, we believe that because “V-Chip” and other 
user-blocking proposals easily can be written to be content-neutral, they will survive 
any constitutional challenge. 

I. IS BROADCAST TELEVISION REALLY UNIQUE? 

Legislators’ and social scientists’ concerns about the effects of media portrayals of 
violence on society predate the rise of television. Public attention focused on violence 
in films in the 1920’s and shifted toward violent comic books in the 1940’s. Ulti- 
mately, both the movie and comic book industries forestalled regulation by the Fed- 
eral Government by adopting forms of self-censorship — the familiar ratings system 
of the Motion Pictures Association of America and the Comic Book Code, respec- 
tively.'^® If, however. Congress were suddenly to revisit its previous concern about 
violence in either movies or comics, or were it to focus on, say, violent videotapes,^® 
any resulting regulations would be scrutinized under a single general body of First 
Amendment doctrine. 

The broadcast media are different. In 1943, the Supreme Court first identified a 
“unique characteristic” of radio and television that justified a special level of First 
Amendment protection.^' That unique characteristic was spectrum scarcity. The 
Court held that Congress could authorize the Federal Communications Commission 
to reflate broadcasting in the “public interest” because, “unlike other modes of ex- 
pression, [broadcasting] inherently is not available to all. That is its unique char- 
acteristic, and that is why, unlike other modes of expression, it is subject to govern- 
mental regulation.”^® FCC control over broadcast media meant a corresponding de- 
crease in First Amendment protection. 

The Court’s “scarcity” rationale is not the only justification that has been offered 
for the different treatment accorded broadcast media under the First Amendment. 
Over the years, the Court has propounded two additional theses: Broadcasting is (1) 
uniquely accessible to children, and (2) uniquely pervasive or intrusive in the 
home.®® A look at how these rationales distinguish this “unique” medium, broad- 
casting, from its extended family of other media and its not-so-distant cousin, cable, 
suggests that the Court should not consider broadcast television such a poor relation 
under the First Amendment. 

A. Broadcast Media 

In National Broadcasting Co. v. United States, the Court justified governmental 
control of broadcast licenses based on the theory of spectrum scarcity. It was not 
until its unanimous decision in Red Lion Broadcasting, Inc. v. FCC, ®® however, that 
the Court spun out all of the First Amendment implications of the scarcity theory. 
The Court limited First Amendment protection for broadcasting with the following 
reasoning: Electromagnetic spectrum is a physically limited resource. Because more 
people wish to broadcast than there is broadcast space available, the government 
must assume control of the spectrum, allocating rights or licenses for its use. Other- 
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wise, competitors might broadcast at the same frequency, causing interference or, 
worse, drowning each other out. Because the government owns the airwaves — in 
trust for the public — individual licensees similarly become trustees. The government 
may, accordingly, require its licensees to broadcast in the public interest.^® 

The Court explained, because “it is the right of viewers and listeners, not the 
right of the broadcasters, which is paramount,” Congress may regulate broadcasters’ 
speech under more lenient standards than would apply to regulations of speech of 
the other media.^'^ 

Courts and commentators have argued for years that scarcity of the broadcast 
spectrum is neither an accurate technological description of the spectrum today nor 
a “unique characteristic” that should make any difference under the Constitution.^® 
Although the radio spectrum may have appeared limited when the Court decided 
Red Lion,2® today the Nation enjoys a proliferation of broadcast stations. While in 
most cities, only one or two major newspapers exist, there will be many broadcasters 
and likely additional broadcast stations available for license. Should the country 
ever decide that it would like to increase the number of broadcast channels, it mere- 
ly needs to devote more resources toward developing additional use of the electro- 
magnetic spectrum. Technological scarcity today fails to justify different First 
Amendment treatment between broadcast and print.®® 

In Red Lion, the Supreme Court not only mentioned technological scarcity, but 
suggested that there was a demand for the spectrum that could not be satisfied.®® 
Economists respond that all resources are limited and scarce in the sense that peo- 
ple would like to use more than exist. Other commentators concede the Court’s 
point, but argue that because the government gives away a valuable commodity — 
the rights to use certain airwaves free of charge — the demand will always exceed 
the supply. The same would be true in other cases of economic generosity. Were the 
government to give paper away for free, the demand, especially among would-be 
newspaper publishers, would exceed the supply.®^ Again, economic scarcity does not 
justify the Court’s bifurcated First Amendment analysis. 

Finally, economists contend that just because something is technologically or eco- 
nomically scarce does not usually justify government regulation. ®® The government 
could easily avoid the chaos and discordance that would arise were broadcast fre- 
quencies equally and simultaneously available to everyone by treating broadcasting 
rights as private property. After an initial allocation, ownership and use would be 
governed by the free market.®® 

The Supreme Court has faced critiques of its scarcity rationale with ambiguous 
responses. In 1984, in FCC v. League of 'Women 'Voters,^^ the Court acknowledged 
the mounting criticism of “the prevailing rationale for broadcast regulation based on 
spectrum scarcity,” but stated: “We are not prepared, however, to reconsider our 
longstanding approach without some signal from Congress or the FCC that techno- 
logical developments have advanced so far that some revision of the system of 
broadcast regulation may be required.”®® The following year the FCC provided a 
faint signal®'® and then, 2 years later, directly responded to the Supreme Court’s 
veiled inquiry. The FCC held the Fairness Doctrine unconstitutional stating, “the 
scarcity rationale ... no longer justifies a different standard of first amendment 
review for the electronic press.”®® Nevertheless, the following year, the Court upheld 
the FCC’s minority ownership licensing preferences, invoking the spectrum scarcity 
rationale without qualification.®® And in 1994, in Turner Broadcasting System, Inc. 
V. FCC (“TBS”),®® the Court reiterated that a lesser standard of scrutiny for regula- 
tions of broadcast media is alive, while hinting that it is potentially unwell.®® Thus, 
although the scarcity rationale is now widely discredited by courts and commenta- 
tors, the Supreme Court continues to use it to justify broadcast’s reduced First 
Amendment protection. 

In 1978, in FCC v. Pacifica Foundation, the Court offered two additional ration- 
ales for granting limited First Amendment protection to broadcasting. Although this 
case involved indecency as opposed to violence and radio as opposed to television, 
the reasoning was offered to support lesser First Amendment protection to broad- 
cast generally. First, the Court found that “broadcasting is uniquely accessible to 
children, even those too young to read.”®® This observation may distinguish print 
from broadcast, but it fails to draw a line between broadcast and motion pictures. 
In any event, while the “accessible to children” rationale may help justify regula- 
tions that protect children from, say, exposure to obscene materials in the media, 
in most cases it does so without attacking the media’s core First Amendment protec- 
tion. 

The second rationale offered in Pacifica to justify lesser First Amendment protec- 
tion was the intrusiveness or pervasiveness of broadcasting. The Court stated, “the 
broadcast media have established a uniquely pervasive presence in the lives of all 
Americans. . . . [The] material presented over the airwaves confronts the citizen. 
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not only in public, but also in the privacy of the home. . . This controversial 
characterization might prompt Joe Couch Potato to wonder whether the Justices 
ever noticed the “off” button on their remote controls as an efficient mechanism 
with which to fend off intrusive and pervasive television. The pervasiveness ration- 
ale certainly does not distinguish broadcast from print. We find the onslaught of 
catalogues and junk mail, and now junk telephone mail, more intrusive than a con- 
trollable television set or radio. Again, while intrusiveness along with the accessi- 
bility of broadcast to children may describe government interests in regulation of 
televised violence, the rationales do not justify widely disparate legal treatment be- 
tween broadcast media and other types of media. 

B. Cable 

After several years of delicately hedging the question of cable’s precise constitu- 
tional status,^® the Supreme Court recently held in TBS that cable television gets 
the same First Amendment protection as do all the nonbroadcast media."^® Cable’s 
status sheds new light on the Supreme Court’s rationales. There is no spectrum 
scarcity in cable television. Thus, cable offers spectrum-based communications 
media an abundance of alternatives and essentially renders the physical scarcity ar- 
gument superfluous. And surely cable is as accessible to children as broadcast tele- 
vision and most likely as pervasive or intrusive. Even considering these two ration- 
ales together, cable television will doubtless have as great an impact on a child as 
broadcast television. The Court’s TBS decision drives home the irrationality of 
granting broadcast television less First Amendment protection than all other media. 

C. Our Thinking 

We believe that the justifications distinguishing broadcast from other media such 
as print, and especially distinguishing broadcast from cable, will not hold. Maintain- 
ing the scarcity rationale or the Pacifica reasoning, or even formulating new jus- 
tifications will prove difficult in future cases; we therefore venture to guess that the 
Court will eventually feel forced to bring broadcast television and radio into the 
First Amendment fold, and allow broadcasting to enjoy the full protection it de- 
serves. In fact, Zechariah Chafee’s historical analysis of the Supreme Court’s re- 
sponses to different media provides insight and counsels patience. 

Newspapers, books, pamphlets, and large meetings were for many centuries the 
only means of public discussion, so that the need for their protection has long been 
generally realized. On the other hand, when additional methods for spreading facts 
and ideas were introduced or greatly improved by modern inventions, writers and 
judges had not got into the habit of being solicitous about guarding their freedom. 
And so we have tolerated censorship of the mails, the importation of foreign books, 
the stage, the motion picture, and the radio.'^'^ 

For our purposes, regulation of televised violence will likely include both broad- 
cast and cable. Even assuming the most extreme forms of regulatory control, the 
power to regulate broadcast media can hardly be seen as a solution for those intent 
on curbing the ill-effects of televised violence. Given the near universal agreement 
that cable television features more, and more graphic, violence than does broadcast 
television,"*® it is fanciful at best to think that regulation of broadcast television with 
no corresponding regulation of cable television will make any serious difference in 
addressing the perceived problem of linkage between televised violence and anti- 
social behavior. And most people in American society would find absurd the idea 
that a single law purporting to regulate televised violence could constitutionally be 
applied to broadcast television, but not to cable. 

In short, we believe that, at the very least, the Court must treat broadcast and 
cable alike. Because we find the spectrum scarcity rationale to be a useless line of 
analysis and because we cannot comprehend any meaningful distinctions between 
portrayals of violence on broadcast and cable television, we think that the Court’s 
judgment in TBS must lead to the conclusion that all television operators stand in 
the same position under the First Amendment as do the more traditional media. 

This Article proceeds then on the twin assumptions that the various regulations 
we consider would be designed to apply to both broadcast and cable television,*® and 
that their constitutionality will be measured by the maze of First Amendment doc- 
trine generally. Having surmised that the Court will eventually bring broadcast tel- 
evision and radio within the protective fold of the First Amendment, we should 
make it clear that we are not as confident as some that this is inevitable, much less 
imminent.®® We have no divine wisdom on this point.®* 

We also note that in rejecting any per se rule that would afford different levels 
of protection to the electronic media relative to the print media, or to broadcast tele- 
vision relative to cable, we do not suggest that the validity of a particular regulation 
of violence must be the same for all media. For example, a conclusion that man- 
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dated disclosure of violent television programming is constitutional does not nec- 
essarily mean that a similar regulation could constitutionally be applied either to 
comic books or to the movies. After all, the same themes, words, stories, or images 
do not constitute identical speech when transmitted by different media any more 
than a printed musical score is “the same thing” as its orchestral performance.®^ 
Televised violence and print violence focused on the same theme may have a very 
different communicative impact. If so, the government might be permitted to regu- 
late one and not the other, a difference in treatment that hinges upon the different 
features of the instant expression rather than upon any supposed categorical dif- 
ferences between the two media.®® 

II. CONTENT-BASED AND CONTENT-NEUTRAL REGULATIONS 

It is a black-letter rule of First Amendment jurisprudence that courts will apply 
more rigorous scrutiny to government regulations that abridge expression on the 
basis of its “content” or “subject matter” than to restrictions that apply equally to 
a range of speech without regard for its content.®"* The distinction rests in large part 
upon the bedrock supposition that the First Amendment guards against govern- 
mental attempts to preempt or distort public debate by favoring or disfavoring top- 
ics, speakers, or viewpoints.®® This relatively straightforward principle is, however, 
anything but straightforward in operation. As the Court has recently remarked, “de- 
ciding whether a particular regulation is content-based or content-neutral is not al- 
ways a simple task.”®® In this Part of the Article, we undertake that task with re- 
gard to the various proposals to regulate televised violence. 

A. Banning ! Zoning 

Any regulation that burdens television programming because it contains por- 
trayals of violence, and does not equally burden nonviolent programming, is “con- 
tent-based”: it regulates expression on the basis of its subject matter. This is so re- 
gardless of how the law might define “violence,”®'^ or whether the regulation affects 
only some subset of violent programming, excepting, say, news programs and histor- 
ical dramas. Thus, a regulation that bans television shows that depict violence®® is 
content-based. Similarly, a regulation that “zones” such violent shows into (or out 
of) particular time slots or channels is also content-based. 

Some commentators have disputed this conclusion, offering two related arguments 
for why these seemingly paradigmatic examples of content-based regulation are con- 
tent-neutral for purposes of the First Amendment. Under one view, a law that pro- 
hibits the airing of violent programs at certain times or on certain channels would 
not be content-based at all. Instead, this view goes, such a regulation would be a 
content-neutral time, place, or manner restriction and accordingly subject to inter- 
mediate scrutiny.®® Professor Cass Sunstein, for example, has argued that “the no- 
tion that the Constitution forbids government from placing time, place and manner 
restrictions on violence in children’s programming seems to me an adventurous ar- 
gument that goes well beyond the First Amendment.”®® At this point, we are not 
prepared to confront the bottom-line question whether the Constitution does or does 
not forbid such restrictions. The more important issue Professor Sunstein raises is 
whether “restrictions on violence in children’s programming” — “[a] regulation to pro- 
tect children that is directed at Saturday morning programming, for instance”®* — 
should be judged under the more lenient standards that apply to time, place, and 
manner restrictions rather than under content-based standards. 

Professor Sunstein’s argument seems sensible at first glance: instead of broadly 
prohibiting all representations of violence in the media. Congress might choose to 
prohibit (or otherwise limit) violent programs at a given time (say, Saturday morn- 
ing, or prime time weekdays), at a given place (on television), in a given manner 
(violently).®® In this view, a ban on violent programming between, say, 7 a.m. and 
8 p.m. on television, is analytically indistinguishable from a prohibition on noisy 
picketing between 9 a.m. and 3 p.m. in front of a school.®® Arguably, both are con- 
tent-neutral because each applies to a category of expression regardless of what the 
speech is “about.” 

The error of this reasoning would appear to lie in the assumption that “violence” 
describes a manner of presentation rather than its content. It is well established 
that “[a] constitutionally permissible time, place, or manner restriction may not be 
based upon either the content or subject matter of speech”®"* And, to most observers, 
the content-ness of violence would probably need no extended argument.®® At least 
intuitively, violence cannot be divorced from content: It seems truly meaningless, for 
example, to assert that producers of a war movie, or of a dramatic series on mafia 
crime lords, or of a James Bond-like sitcom could or should have presented the same 
content or “subject matter” in a nonviolent manner. Violence is part of the story. 
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Yet, these illustrations might prove too much. Even sound volume, the paradigm 
of “manner” in time, place, and manner jurisprudence,®® can sometimes look like 
content. The notion of a quiet performance of the 1812 Overture, for instance, is no 
less oxymoronic than that of a nonviolent production of Lethal Weapon. We need 
a more satisfactory way of distinguishing manner from content than mere intuition 
provides. 

The fact is that the analytically distinct concepts “content” and “manner” cor- 
respond to a considerably less distinct reality. Like form and substance, the two are 
intertwined characteristics of a whole.®'^ Just as an aspect of expression that usually 
looks more like manner (e.g., sound level) can at times appear to be content, so too 
a feature that generally serves a content function can assume the appearance of 
manner. The distinction between content and manner, then, would appear to be 
simply a way of differentiating the predominant and peripheral elements of a com- 
munication. If (and only if) an aspect of the communication can be regulated while 
only minimally impacting upon the meaning of the expression (a judgment call, to 
be sure), call it “manner” rather than “content.” For this reason, analysts who insist 
that violence “just is” content or “just is” manner may be equally wrong:®® depend- 
ing upon context and communicative purpose, violence can assume the guise of ei- 
ther. If so, the distinction between content and manner evokes the familiar distinc- 
tion between “thematic” and “gratuitous” violence. If it can be assumed that gratu- 
itous violence is unnecessary to the message, then it might be argued that a law 
limited to restricting only gratuitous violence is a “manner” regulation. 

At first blush, an approach focused on “gratuitous” violence might seem to be an 
analytically satisfactory way to distinguish content and manner in a given expres- 
sive act. But the fact that gratuitous violence exists in televised programming does 
not necessarily mean that there exists any reasonably objective way of identif 3 dng 
it. We cannot imagine how a regulator might fix rules designed to ferret out gratu- 
itous violence without running the risk of wholesale censorship of television pro- 
gramming. The grave difficulty in drawing the appropriate lines®® would turn any 
such inquiry into a jurisprudential quagmire. And perhaps for that reason, the 
Court has not adopted it. Instead of focusing its inquiry upon the speech at issue, 
the Court has looked to the regulation and its purpose. Thus, when the government 
has alleged that a given speech restriction is a time, place, and manner regulation, 
the Court has insisted that it be “justified without reference to the content of the 
regulated speech.”'^® 

On its face, this restatement is of little value, for it appears merely to direct that 
courts should defer to legislative determinations regarding what is “content” and 
what is “manner.” Accordingly, to make sense of this standard, “content” must be 
viewed as something akin to “communicative impact.”'^^ Thus, as the Court has 
noted, law that “suppresses expression out of concern for its likely communicative 
impact . . . cannot be “justified without reference to the content of the regulated 
speech.’”'^^ That is, a law directed at the communicative impact of expression is ipso 
facto “content-based” for purposes of First Amendment doctrine — notwithstanding 
that an analysis of some or all of the expression affected can make the regulated 
element look like manner.'^® Without undertaking at this point a thorough examina- 
tion of the ways that television violence is supposed to affect its viewers, it is none- 
theless clear that would-be regulators are concerned about the ideas, attitudes, and 
values that television violence communicates to its audience.^'' 

This conclusion also forecloses resort to the second and closely related argument 
for why banning or zoning televised violence is content-neutral. This second ap- 
proach relies upon a variant of the ordinary time, place, and manner doctrine — the 
“secondary effects” test of City of Renton v. Playtime Theatres, IncP^ In Renton the 
Court applied intermediate scrutiny to a law that zoned adult theatres. The Court 
first acknowledged that the statutory classification discriminated against theatres 
on the basis of the content of the films shown. It determined, however, that the ordi- 
nance was not “content-based” for purposes of First Amendment scrutiny because 
it was “aimed not at the content of the films shown . . . but rather at the secondary 
effects of such theaters on the surrounding community.”'^® 

Reliance upon Renton would eliminate the need to affix the counter-intuitive label 
“manner” to the violence element in televised communication. The argument here 
is that such a regulation is not “content-based” for purposes of the First Amendment 
precisely because the legislation is not motivated out of hostility to the communica- 
tive impact of television violence. In fact, several commentators have urged that 
Renton would permit time zoning of television violence because the secondary effects 
test “seems ideally tailored to the media violence context, where concern focuses on 
the violent after-effects of viewing. 

This argument is dubious. Whenever it acts to restrict freedom of expression, the 
government acts, in an ultimate sense, out of concern with the effect of that commu- 
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nicationj® As the Court remarked in Boos v. Barry, “listeners’ reactions to speech 
are not the type of “secondary effects’ we referred to in Renton.”^® One may surmise 
that the Court’s decision in Boos is intended to limit the reach of Renton. According 
to the Court, if the ordinance in Renton had been “justified by the city’s desire to 
prevent the psychological damage it felt was associated with viewing adult movies, 
then analysis of the measure as a content-based statute would have been appro- 
priate.”®® Thus, Renton applies only when the alleged harm occurs outside of the 
causal chain linking the communicative meaning and effect of particular expression 
with its actual or intended audience. Because whatever harms television violence 
might cause are allegedly a product of its communicative impact, neither ordinary 
time, place, and manner analysis nor the secondary-effects doctrine would appear 
to provide an avenue to remove zoning or banning of television violence from con- 
tent-based scrutiny.®! 

B. Balancing 

In simple form, a balancing rule would require programmers who air violent pro- 
grams to compensate by airing nonviolent programs. Slightly more elaborately, were 
Congress to focus on the way that programs portray violence,®^ it could require that 
disfavored presentations of violence be matched with favored presentations. For ex- 
ample, a program that glorifies violence (The Terminator, say) need be matched 
with one that disparages it (Boyz “N” the Hood, perhaps). Regardless of degree of 
subtlety, the regulation would be content-based in two ways. First, once invoked, it 
would require programmers to air programs of a prescribed content. Second, wheth- 
er it is invoked is likewise determined by a program’s content.®® This is self-evident. 
The somewhat more interesting question is whether a balancing rule abridges 
speech within the meaning of the First Amendment. After all, it could be argued 
that by requiring programmers to air a wider range of programming, such a regula- 
tion would actually further one of the purposes of the First Amendment, the ex- 
change of diverse views. 

The Supreme Court has squarely rejected such an argument in the past. In Miami 
Herald Publishing Co. v. Tornillo,^ the Court struck down a State “right of reply” 
statute which obligated newspapers that attack a political candidate to publish such 
candidate’s printed reply free of charge.®® The Court held that the statute abridged 
freedom of the press for two independent reasons. First, “compelling editors or pub- 
lishers to publish that which reason tells them should not be published” is inher- 
ently anathema to the First Amendment.®® Second, the Court rejected the idea that 
forced reply would expand information available to the public. It identified two con- 
cerns. The forced speech would displace other material that the newspaper would 
have preferred to publish.®'^ Also, to avoid application of the statute, newspapers 
might choose to steer clear of controversy. “Government-enforced right of access in- 
escapably “dampens the vigor and limits the variety of public debate.’ “®® 

Both reasons apply similarly to establish that a balancing rule applied to tele- 
vision violence would require content-based scrutiny. First, it would force program- 
mers to air programs that, ex hypothesi, they otherwise would not. It thus violates 
the notion that the First Amendment “includes both the right to speak freely and 
the right to refrain from speaking at all.”®® Second, the statute would effectively si- 
lence speech either by inducing programmers to shelve violent programs to avoid 
the imposition of the rule, or by displacing the programs the programmer would 
have aired in lieu of whatever (types of) programs invocation of the rule would di- 
rect.®® Consequently, the holding as well as the reasoning of Miami Herald seem 
to establish that a balancing rule applied to violent programming must draw con- 
tent-based scrutiny. 

C. Labelling and Disclosure Rules 

Like all of the regulations discussed, a disclosure requirement could take several 
different forms. One technique is presently in use. Since the fall of 1993, the four 
major networks, soon followed by 15 cable channels,®® have aired parental violence 
advisories before programs that the particular broadcaster deems to warrant it. The 
terse warning reads: “Due to some violent content, parental discretion advised.”®® 
A second method would mimic the familiar movie rating system of the Motion Pic- 
tures Association of America. Other methods are readily conceivable. However, were 
the government to mandate that broadcasters and cable programmers identify par- 
ticular programs on the basis of the violence that they contain, that would seem to 
constitute a content-based regulation. 

As in the case of compulsory balancing, the real question here is whether such 
compulsory labelling burdens speech within the meaning of First Amendment juris- 
prudence. Both rationales advanced in Miami Herald would suggest an affirmative 
answer.®® However, Krattenmaker and Powe, two staunch opponents of other forms 
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of television violence regulation, concluded that, “constitutionally, requiring notice 
seems unobjectionable. . . . Little reason exists to believe that one should be free 
of informational requirements that are ideological neutral just because he distrib- 
utes a product entitled to protection under the first amendment.”®'^ In developing 
this claim, Krattenmaker and Powe appear to respond only to the argument that 
forced speech is inherently offensive to the First Amendment. In essence, they em- 
phasize the differences between requiring individuals to express an allegiance or af- 
firm an ideological position, and obligating “sellers” to disclose “characteristics objec- 
tively . . . ascertainable and demonstrably relevant to informed choice by con- 
sumers.”®® 

The Krattenmaker and Powe position is appealing, but short-sighted. Assuming 
arguendo that the imposition of a violence-disclosure requirement against the media 
is not inherently obnoxious to the First Amendment, Krattenmaker and Powe fail 
to address the consequentialist concern that this mandated disclosure might offend 
the First Amendment by resulting in less speech. For example, there is a good possi- 
bility that a labelling or advisory rule would in fact directly induce programmers 
to alter their violent fare. The danger is not simply that broadcasters will cancel 
their more violent programs. The risk is also that they will edit their less violent 
programs to avoid the disclosure obligation.®® Much will depend of course on the 
precise content of the required disclosure. We need not dwell on this issue, however, 
for the Supreme Court’s opinion in Riley v. National Federation of the Blind^"^ offers 
a third and possibly dispositive reason (one not implicated in the balancing cases) 
for concluding that the requirement of a violence-advisory requires content-based 
scrutiny. Riley involved a State law that, inter alia, required professional fund- 
raisers to disclose to potential donors the percentage of charitable contributions col- 
lected over the past 12 months that the fundraiser turned over to charity. The Court 
reasoned that “mandating speech that a speaker would not otherwise make nec- 
essarily alters the content of the speech,” and “therefore considered the Act as a con- 
tent-based regulation of speech.”®® 

The Court’s observation that mandated disclosure alters the content of speech can 
be read trivially: If you say X, and the government obligates you to add Y, the con- 
tent of your speech has surely changed; where it had been X alone, it is now X-hY. 
We believe, however, that the Court was advancing a much more important insight: 
mandating disclosure that a speaker would not otherwise make necessarily alters 
the content of the speech to which the mandated disclosure would attach. The whole 
is different from the sum of its parts. Because mandated speech is transformative, 
not merely additive, the X in X-i-Y is no longer the same X. This elementary 
hermeneutic truth applies fully to a government regulation that would require pro- 
grammers to label or otherwise identify programs on the basis of their violent char- 
acter or content. Viewers’ experience of a program will be shaped by the way it is 
characterized. By requiring programmers to foreground one aspect of a given pro- 
gram — its violence — the government would affect the impact of the program upon 
its viewers. In a real sense, this changes the meaning of the speech. 

Consider in this regard the effect of a title upon a viewer’s or reader’s experience 
of a work as a whole. Like a violence rating, a title serves essentially a labelling 
function. But titles do more than attract an audience; they subtly — but inevitably — 
color the way the audience will experience the work. It is for this reason that editors 
do not feel free to supply titles for Emily Dickinson’s poems. 

Against Riley and the balancing cases, one Supreme Court opinion appears to pro- 
vide support for the conclusion that mandatory violence disclosures would not pro- 
voke content-based scrutiny.®® In Meese v. Keene,^°° the Court upheld against First 
Amendment challenge a Federal statute that imposes registration and disclosure re- 
quirements upon expressive materials designed to influence U.S. foreign policy and 
disseminated by agents of a foreign power, and that identifies such materials as “po- 
litical propaganda.” In an opinion by Justice Stevens, the Court held that “the Act 
places no burden on protected expression.”^®! The Court emphasized two factors. 
First, the Court insisted that, as defined by the statute, the term “political propa- 
ganda” is not pejorative.!®® Second, it explained that the law does not actually 
abridge any speech, but rather advances the purposes of the First Amendment: 

Disseminators of propaganda may go beyond the disclosures required by statute 
and add any further information they think germane to the public’s viewing of the 
materials. By compelling some disclosure of information and permitting more, the 
Act’s approach recognizes that the best remedy for misleading or inaccurate speech 
contained within the materials subject to the Act is fair, truthful, and accurate 
speech.!®® 

The dissenters disputed both claims. First, they argued as a matter of logic and 
common sense that requiring people to label their speech as political propaganda 
will negatively affect the reception of that speech, regardless of how the statute de- 
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fines the term.i®^ Second, they insisted on the basis of precedent that if a disclosure 
requirement will burden or “chill” speech, then the government’s allegation that 
speakers can mitigate the negative effect by adding more speech is constitutionally 
irrelevant4°® 

It is not easy to square the holdings in Miami Herald and Riley with the judg- 
ment in Keene. One commentator has gone so far as to say that the “whole line of 
argument [in the Keene majority opinion] has a deeply fraudulent character.”i°® Ar- 
guably, Keene turned simply on a close reading of the actual label that the statute 
requires to be placed on the materials for public dissemination. The labels do not 
contain the word “propaganda”; they are essentially limited to the name and ad- 
dress of the disseminator, and the fact of affiliation with a foreign power. 1 °'^ Read 
this way, Keene stands for a narrow proposition: Some forced disclosure is so value- 
neutral and connotatively empty that its de minimus effect on the content of speech 
does not suffice to warrant content-based scrutiny. In other words, the regulation, 
although content-based, is not an “abridgement” or a “burden.” This seems specious, 
but we need not reach a conclusion on this for purposes of the present analysis. Tak- 
ing Keene at its worst, we think the issue is whether a relatively barebones disclo- 
sure requirement is deemed an abridgement even absent a particularized showing 
of special inhibitory effect. In the face of such a showing, however, the propriety of 
content-based scrutiny is certain. 

Insofar as television is concerned, it is surely the case that to isolate and fore- 
ground one aspect or theme of a program will influence and change the viewer’s ex- 
perience. For example, by causing viewers to anticipate violence, a violence advisory 
will undermine the dramatic effect of an isolated and unexpected violent scene. In 
general, that familiar visceral response to a movie, play, or book — “That wasn’t as — 
as I had expected!” — amply testifies to the fact that expectation shapes experience. 

There are, in sum, several reasons to conclude that mandatory violence disclosure 
is a content-based regulation of speech: (1) it may reduce the amount of violent pro- 
gramming; (2) it forces programmers to affirm a judgment with which they might 
disagree; and (3) it will directly interfere with and reshape the way that viewers 
experience the labelled programming. Even one of these factors is enough to con- 
clude that governmentally required labelling or violence disclosure^®® would provoke 
content-based First Amendment scrutiny. 

D. Lock-out Technology 

A very different inquiry is raised by technological approaches designed to facili- 
tate parents’ control over the television viewing habits of their children. There are 
at least three different types of mechanisms, varying widely in degree of techno- 
logical sophistication. The simplest device, a lockbox, merely permits users to block 
out particular channels. A second type of system could block the display of par- 
ticular channels at particular time slots. Just as a viewer can program a VCR to 
record a particular show, a program-blocking system would enable a viewer to set 
a television to lock out (or permit in) specified programs. Both systems are already 
in limited use. 

The third system, which would permit the user to block all shows with a common 
rating, relies upon the fact that a broadcast signal is comprised of 525 horizontal 
lines but that only 483 are used to transmit the visual image. This leaves 42 lines 
in the “vertical blanking interval,” (“VBI”) of which 24 can be used to carry nonvideo 
data.ii® The FCC recently amended its regulations governing television signals spe- 
cifically to permit optional transmission of “extended data services” (“EDS”) — which 
could include program identification labels — in a designated field of the VBI.m Rep- 
resentative Markey’s much-discussed V-Chip Bill requires television manufacturers 
to equip new sets with a simple and inexpensive computer chip that could be pro- 
grammed by the user to block out all shows with a common rating so long as such 
a rating is transmitted as an EDS.'^i^ For example, while the “V” in “V-Chip” stands 
for “violence,” observers have also envisioned an “S” rating for sex (or an “N” for 
nudity) and an “L” for language.ii® The V-Chip proposal, like a law to require tele- 
vision manufacturers (or cable operators) to provide channel-blocking or program- 
blocking mechanisms, is content-neutral on its face.^'^’^ 

This fact is not dispositive. As discussed, the distinction between content-based 
and content-neutral is not a fully accurate description of existing First Amendment 
jurisprudence. As Renton demonstrates, the content-based designation is over-inclu- 
sive in that a facially content-based regulation may be subjected to lesser scrutiny 
if “justified without reference to the content of the regulated speech.”ii® More rel- 
evant for the instant inquiry, as a demarcation of the realm of regulations subject 
to most rigorous scrutiny, “content-based” is also underinclusive. In Professor 
Tribe’s words, heightened “content-based” scrutiny applies to “a governmental action 
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neutral on its face . . . motivated by (i.e., would not have occurred but for) an intent 
to single out constitutionally protected speech for control or penalty.’’'^^® 

The Court’s decision last summer in provides the leading guidance in de- 

termining whether a facially content-neutral statute should be subjected to content- 
based scrutiny. TBS involved a challenge to the must-carry provision of the 1992 
Cable Act, which requires cable systems to devote a specified portion of their chan- 
nels to the transmission of local broadcast stations. The Court determined with ap- 
parent ease that “the must-carry rules, on their face, impose burdens and confer 
benefits without reference to the content of speech.”ii® The number of channels a 
cable operator must set aside for local full-power broadcastersi'^® was dependent 
only upon the operator’s channel capacity and could be neither increased nor de- 
creased by considerations related to the content of the operator’s programming. As 
the Court acknowledged, however, [t]hat the must-carry provisions, on their face, do 
not burden or benefit speech of a particular content does not end the inquiry. Our 
cases have recognized that even a regulation neutral on its face may be content- 
based if its manifest purpose is to regulate speech because of the message it con- 
veys. 

The Court then split 5-4 over whether “Congress’ purpose in enacting [the must- 
carry rules] was to promote speech of a favored content.’’^^^ The majority held that 
it was not, finding that the congressional purpose was simply to preserve the eco- 
nomic viability of free broadcast television without regard for the content of pro- 
gramming broadcast television stations would air. 122 xhe dissenters disagreed. 
Pointing to extensive congressional findings that specifically extolled broadcast tele- 
vision for its commitment to provide local and public-affairs programming, the dis- 
sent concluded that Congress’s “preference for broadcasters over cable programmers 
is justified with reference to content.”^^® 

The fact that a facially content-neutral statute will be deemed content-based if the 
reviewing court determines that the legislature’s purpose was to favor or disfavor 
speech of a particular subject matter encourages misdirection. Thus, writing in 1978 
about simple channel-blocking systems, Krattenmaker and Powe observed that 
“[t]he careful draftsman should be expected to emphasize” the government’s “eco- 
nomic” interests in facilitating both energy conservation and “savings in billing costs 
for pay television subscribers from undesired or inadvertent use of the set.’’^^'^ While 
Krattenmaker and Powe cannot be faulted merely for predicting that legislators will 
“hedge their bets,” so to speak, any implication that legislators should contrive arti- 
ficial justifications for legislation in order to avoid constitutional scrutiny would be 
both troubling and, in this case, unnecessary. 

A lockout regulation can be easily justified for a number of legitimate reasons, not 
just the curbing of viewership of television violence. After all, parents’ concerns 
about what their children watch are not limited to violence; parents worry too about 
indecency, children’s advertising, and the generally low quality of much that their 
children watch. And many are troubled that their kids simply spend too much time 
in front of the set. A properly designed lockout law — say, one that mandated instal- 
lation of program-blocking and time-blocking circuitry — would respond to the range 
of parental concerns. It really would (in the language of pending legislation^^® “em- 
power” parents to regulate all aspects of their children’s viewing, not just whether, 
when, and how they watch violence. 

Under TBS such legislation could be content-neutral. True, a lockout law could 
not plausibly be defended on the grounds that Congress had no idea that parents 
might use the system to reduce their children’s viewing of violent programs. But 
even the TBS majority appreciated that, in passing the must-carry provisions, Con- 
gress was aware of some ways in which the content of benefited broadcast stations 
would, in the aggregate, differ from that of programs to be displaced. Hence, the 
dispositive question, it seems, is not whether Congress enacted the legislation with 
an awareness or expectation that its effects would be non-content-neutral, but 
whether such an awareness motivated, or was incidental to, passage of the legisla- 
tion. If the government could convince a reviewing court that Congress’s purpose or 
“overriding objective” in mandating lockboxes was not to reduce television violence, 
but to facilitate parental ability to supervise the television-watching habits of their 
children — whatever each parent’s choices might be — then the law is content-neutral. 
Given Congress’s history of responding to a variety of parental concerns about chil- 
dren’s television, such an argument would be more than plausible. Thus, a paren- 
tal-empowerment justification for a facially content-neutral lockout regulation could 
be easily defended. 

A still more vexing question is whether a government-imposed ratings-blocking 
system would be content-neutral. For those who favor government intervention to 
combat television violence, the appeal of such technology over a program-blocking 
system is obvious. Because a program-blocking system would require that parents 



36 


make particularized decisions regarding which shows to block out (or allow in), it 
is likely to be used only rarely. A V-Chip system promises to curb violence more 
effectively because it enables a user to block out all disfavored programs (so long 
as they are rated) en ^oss. But it is precisely this feature that raises the possibility 
that a V-Chip regulation might be content-based even while other lockout systems 
would be content-neutral. A program-blocking system, recall, vests all choice in the 
user. A ratings-blocking system does not. While the user still enjoys ultimate control 
over whether to block a particular rating, somebody else decides what those ratings 
will be. And if that somebody is the government, then the regulation looks more con- 
tent-based. 

Since the utility of a ratings-blocking system requires both that the broadcaster 
or cable operator transmits rated programs and that the television set be configured 
to recognize the particular rating, either the television-programming or television- 
manufacturing industry could drive the standards. The rub comes if the law that 
mandates the system also directs what the ratings would be. But this rub is easily 
avoided if Congress enacts a “Chip” law but does not code it “V,” i.e., if Congress 
requires the adoption of a rating system without specifying an exclusive list of rat- 
ings categories or rating gradations within the categories. Thus done, the content 
of the ratings system ultimately adopted would be impossible to predict. Public pres- 
sure (especially the implicit threat of more drastic congressional action) might 
produce a multifaceted rating system to reflect more than just violence. We could 
expect such a system to identify a range of content elements (sex, nudity, violence, 
language, substance abuse, and infomercials, for instance) and distinguish among 
degrees. The regulation will raise problems only if the government ordains the 
program characteristics upon which a lockout mechanism could operate, thereby 
disadvantaging speech by content or subject matter.i^s 

The foregoing analysis also suggests that a law which mandates lockout tech- 
nology but does not single out speech of any particular content or subject matter 
does not even come within the purview of the First Amendment. In other words, 
a regulation that imposes technological obligations upon television manufacturers 
that would enable users better to select among programs — without a government 
thumb on the scales — cannot be seen to require, proscribe, burden, or significantly 
affect speech. To be sure, any simple lockout law will affect speech in some manner. 
Its effect might even be non-content-neutral, as in TBS. That cannot, without more, 
violate the Constitution. 


III. HIGH- AND LOW-VALUE SPEECH 

“Content-based regulations are presumptively invalid.’’^^® However, not all con- 
tent-based regulations are treated the same for First Amendment purposes. The Su- 
preme Court has long engaged in a process of “definitional” balancing, affording 
lesser degrees of scrutiny to a few specified categories of content-based regulations. 
The locus classicus of the definitional approach is a single passage from Chaplinsky 
v. New Hampshire , a 1942 decision that involved a criminal conviction under a 
State statute construed to proscribe words that “have a direct tendency to cause acts 
of violence by the persons to whom, individually, the remark is addressed.”^^^ The 
Court sustained the conviction. It reasoned: 

There are certain well-defined and narrowly limited classes of speech, the preven- 
tion and punishment of which have never been thought to raise any Constitutional 
problem.These include the lewd and obscene, the profane, the libelous, and the in- 
sulting or “fighting” words — those which by their very utterance inflict injury or 
tend to incite an immediate breach of the peace. It has been well observed that such 
utterances are no essential part of any exposition of ideas, and are of such slight 
social value as a step to truth that any benefit that may be derived from them is 
clearly outweighed by the social interest in order and morality. 

Over the ensuing half century, Chaplinsky’s two tiers have seen considerable revi- 
sion. The Supreme Court has added commercial speech^^^ and child pornography^^s 
to the categories of speech entitled to lesser protection. And it has abandoned the 
notion that abridgements of these “narrowly limited classes . . . raise [no] Constitu- 
tional problem.” In place of Chaplinsky’s in/out dichotomy, the Court has sub- 
stituted a more complicated hierarchy of speech in which several narrowly cir- 
cumscribed categories of expression — libel, fighting words, obscenity, child pornog- 
raphy, and commercial speech — have less “value” under the First Amendment and, 
consequently, enjoy somewhat reduced constitutional protection.!^® This Part of the 
Article explores whether televised violence is high- or low-value expression. 

A. Violent Speech and Existing Categories 

Violent programming (expression with violent themes and/or images) does not, 
without more, fall into any of the existing low-value categories. Fighting words are 
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remarks uttered in a face-to-face confrontation that are inherently likely to provoke 
the listener to immediate violence. Libel requires a false statement of fact.^^® 
Child pornography is material depicting sexual performances by children, Com- 
mercial speech is expression that proposes a commercial transaction, And obscen- 
ity is limited to a subcategory of sexually explicit material. 

B. Should There be a New Low-Value Category for Violent Speech? 

Because there can be no serious contention that televised violence falls within any 
existing category of low-value speech, the more interesting question is whether 
violent expression might constitute a new low-value category of its own. Chaplinsky 
provides little guidance. From the Court’s brief explanation of low-value speech, one 
may glean three possible justifications for the categories of unprotected speech iden- 
tified in Chaplinsky: tradition; no perceived value for certain speech; and a distinc- 
tion between speech and conduct, i.e., certain words that “by their very utterance 
inflict injury” are more conduct than speech. However, the Court’s subsequent addi- 
tion of commercial speech and child pornography to low-value status undermined 
Chaplinsky’s rationales. Accordingly, the prevailing contemporary understanding is 
that a category of speech will not lose full protection under the Constitution absent 
a persuasive demonstration that such expression fails to serve the purposes of the 
First Amendment. 

1. Not All Violent Expression Can Be Low Value. — While it is well beyond the 
scope of this Article to plumb the historical and theoretical rationales for the con- 
stitutional protection of free speech, the Court’s precedents make clear beyond cavil 
that some types of violent programming fulfill the core purposes of the First Amend- 
ment and thus warrant full protection. To begin with, the self-governance rationale 
for the First Amendment — what the Court has termed its “central meaning’’^'^'^ — 
must surely ensure that any programming that bears upon contemporary political 
and civic affairs is high value regardless of any violent content. In seeming con- 
sequence, Senator Paul Simon, one of the leaders in the congressional drive to curb 
televised violence, has acknowledged that news shows should be exempt from any 
conceivable regulation, But news is just the tip of the iceberg. Real-life cop shows, 
for instance, surely must be high value. And even the narrowest conception of 
“political” expression likely includes much historical and documentary drama, no 
matter how violent. 

Fortunately, we need not enter the debate over the extent to which the First 
Amendment must protect artistic expression that is nonpolitical on its face in order 
to serve the political underpinnings of the constitutional free speech guarantee. 
Even if “central,” the self-governance rationale does not constitute the sole meaning 
of the First Amendment. Whether it has relied upon a broad conception of the “polit- 
ical,” a more general “marketplace of ideas” rationale, or the value of free expression 
for individual self-fulfillment (or any combination of these and other theories justi- 
fying freedom of expression), the Court has repeatedly refused to afford lesser First 
Amendment protection to “mere” entertainment, This is not to suggest that any 
expression that comes within the category of “entertainment” is fully protected, for 
some might press to claim such status for obscenity. Rather, it is to say that the 
mere fact that expression is produced solely for entertainment does not reduce its 
value. 

It deserves emphasis, then, that the Court has not actualized into current doc- 
trine its occasional dicta suggesting that political speech garners the fullest First 
Amendment protection, Existing jurisprudence does not describe a continuum of 
First Amendment scrutiny. Rather, all speech — regardless of its content — enjoys 
complete (though, not absolute) constitutional protection unless it falls into a spe- 
cific narrowly delineated category, i®® 

The decision in Winters v. New York^^^ is the closest that the Court has come to 
holding that entertainment depicting violence is entitled to full First Amendment 
protection. Winters involved the criminal prosecution of a bookseller under a State 
law that proscribed the sale or distribution of “any book, pamphlet, magazine, news- 
paper or other printed paper devoted to the publication, and principally made up 
of criminal news, police reports, or accounts of criminal deeds, or pictures, or stories 
of deeds of bloodshed, lust or crime.” The defendant had been convicted of posses- 
sion of detective magazines with intent to sell, and the New York Court of Appeals 
had affirmed, construing the statutory prohibition to extend to collections of crimi- 
nal stories that are “so massed as to become vehicles for inciting violent and de- 
praved crimes against the person.”^®® The Supreme Court reversed the conviction. 
In so doing, it squarely rejected the claim that violent entertainment is outside of 
the First Amendment: 

We do not accede to [the] suggestion that the constitutional protection for a free 
press applies only to the exposition of ideas. The line between the informing and 
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the entertaining is too elusive for the protection of that basic right. Everyone is fa- 
miliar with instances of propaganda through fiction. What is one man’s amusement, 
teaches another’s doctrine. Though we can see nothing of any possible value to soci- 
ety in these magazines, they are as much entitled to the protection of free speech 
as the best of literature. Lower courts have subsequently held that violent enter- 
tainment is high-value speech, 

2. Is Some Subset of Televised Violence Low-Value Speech? — Even if the category 
of televised violence may not be assigned a position of low value, a proponent of re- 
strictions on violent programming might nonetheless argue that some subset of vio- 
lent entertainment would be deserving of lesser protection. Some of it, the argument 
would go, is so worthless, so utterly without value for self-governance, individual 
self-fulnllment, and the “search for truth,” that it does not warrant the First 
Amendment’s full solicitude, i®® That is, even if violent entertainment on television 
is presumptively high value, the Court could draw lines around some subset thereof, 
call that low value, and then subject regulations of that speech to lesser scrutiny. 
As a general matter, this is an easy argument to advance in light of some of the 
awful material now seen in the movies and on television. Indeed, Winters itself can 
be read to support the approach. Instead of basing its reversal on the grounds that 
the expression at issue was constitutionally protected, the Court overturned on due 
process grounds, holding that the State court’s construction of the statute left it too 
vague to sustain a criminal conviction, i®® 

Were the Court to recognize a low-value subcategory of violent expression, obscen- 
ity provides the obvious analog. After it first held, in Roth v. United States, that 
“obscenity is not expression protected by the First Amendment,”'^®® the Court strug- 
gled for 16 years to identify the material that might constitutionally be reflated 
or prohibited as obscene. i®® Its 1973 definition from Miller v. California^^° still gov- 
erns. Material may not be found obscene unless: (1) the average person, applying 
contemporary community standards, would find that the work, taken as a whole, 
appeals to the prurient interest; (2) the work depicts sexual conduct in a way that 
would be patently offensive to an average member of the community; and (3) the 
work, taken as a whole, lacks serious literary, artistic, scientific, or political 
value. Thus, Congress might try to define a low-value category of violence by 
adapting the Court’s three-part test for obscenity to cover violence instead of sex. 
In fact, at least one state, Missouri, recently took precisely this tack in a statutory 
ban on the sale or rental of violent videotapes to minors. ^®^ Such an approach, how- 
ever, faces at least two substantial objections. 

First, it is normally understood that the First Amendment was designed to fore- 
close regulation of speech based on determinations that the expression is offensive 
or lacks value. Beyond the obscenity context, the Court has announced steadfastly 
“that the government may not prohibit the expression of an idea simply because so- 
ciety finds the idea itself offensive or disagreeable, ”i®® and has refrained from giving 
force to community notions regarding the intrinsic worth of particular speech. As 
Justice Harlan wrote for the Court in Cohen v. California, 2 years prior to Miller, 
“it is . . . often true that one man’s vulgarity is another’s lyric.”'^®® The First 
Amendment may permit the government to abridge speech on the basis of the harm 
it might cause, but not on the grounds that a majority does not like it or deems 
it worthless.'^®® 

Second, any line demarcating low-value violence must avoid the problem of vague- 
ness. It is, of course, a fundamental requirement of constitutional and criminal law 
that “laws give the person of ordinary intelligence a reasonable opportunity to know 
what is prohibited, so that he may act accordingly.”^®^ Moreover, the vagueness doc- 
trine applies with particular force when First Amendment freedoms are at stake, 
lest the law chill protected speech, i®® As we have seen, in Winters the Supreme 
Court struck down on vagueness grounds a New York statute construed by the 
State court to prohibit “criminal news or stories of deeds of bloodshed or lust, so 
massed as to become vehicles for inciting violent and depraved crimes. ”i®® 

Similarly, in Interstate Circuit, Inc. v. city of Dallas, the Court reviewed a li- 
censing statute that empowered a State film licensing board to classify a movie as 
“not suitable for young persons” if it describes or portrays “brutality, criminal vio- 
lence or depravity ... or sexual promiscuity or extra-marital or abnormal sexual 
relations in such a manner as to be . . . likely to incite or encourage delinquency 
or sexual promiscuity on the part of young persons or to appeal to their prurient 
interest.”^'^^ The Court invalidated the ordinance, specifically holding the term “sex- 
ual promiscuity” to be unconstitutionally vague, The Court continued: 

Nor is it an answer to an argument that a particular regulation of expression is 
vague to say that it was adopted for the salutary purpose of protecting children. The 
permissible extent of vagueness is not directly proportional to, or a function of, the 
extent of the power to regulate or control expression with respect to children, Fol- 
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lowing Interstate Circuit, the Eighth Circuit invalidated the Missouri han on dis- 
tribution of violent videotapes to minors in part on the grounds that the statutory 
term “violence” was unconstitutionally vague. 

In thinking about this issue, there is another point to keep in mind. However we 
define violence, the need remains not only to avoid vagueness, but to distinguish 
the low-value violence from the high. It is not clear how that would be done. One 
might look to the Miller test, and the concepts of “prurient interest,” “patently offen- 
sive,” and “serious value” used to define obscenity. 

But these concepts have proven difficult to apply in obscenity cases, and they 
would pose even more problems in cases seeking to distinguish between high- and 
low-value violence. One problem is that there is nothing even approaching a con- 
sensus on low-value violence. Indeed, some who propose to regulate televised vio- 
lence save their most vitriolic attacks for precisely the types of programs — news, re- 
ality-based cop shows, talk shows, and historical docudramas'^'^® — whose high value 
(within the meaning of First Amendment jurisprudence) is most assured. 

Furthermore, given that this Nation traditionally has been more hostile to sexu- 
ally explicit material than to violent matter, we assume that low-value violent mate- 
rial would have to be at least as graphic and beyond the mainstream as sexually 
explicit material is to be obscene. Put otherwise, there must be full First Amend- 
ment protection for all violent speech short of the violence equivalent of obscen- 
ity.!'^'^ What that equivalent would be is, of course, impossible to say with precision. 
However, whether the line between high- and low-value violence narrowly tracks 
the Miller obscenity test or is just functionally comparable, the most violent pro- 
grams in televised media — say NYPD Blue!!"® and uncut versions of The Terminator 
or Die Hard, or other such movies — arguably fall within the sphere afforded full pro- 
tection. 

There is another side to this argument, however. Any reasonable person must con- 
cede that the Court’s definition of “obscenity” is a classic example of a vague regula- 
tion, yet we tolerate it. And it is tolerated because, as a society, we have tended 
to believe that certain material is so outrageous as to be beyond the pale of free 
expression. With this in mind. Justice Stewart’s “I know it when I see it”!'!® ap- 
proach to defining obscenity arguably is no less apt in defining gratuitous violence: 
“we don’t know it until we see it” may be a better way of putting it. If the social 
science studies continue to connect portrayals of violence to violent criminal activity, 
we may reach the point where society will tolerate a measure of regulatory vague- 
ness to gain a measure of security in our well-being. 

rv. CONTENT-BASED REGULATION OF HIGH-VALUE SPEECH: CLEAR AND PRESENT 
DANGER, AND BEYOND 

The widespread absolutist conception holds that the First Amendment proscribes 
content-based restrictions of high-value speech. In the much-quoted words of one 
Supreme Court opinion, “above all else, the First Amendment means that govern- 
ment has no power to restrict expression because of its message, its ideas, its sub- 
ject matter, or its content.”!®® Surely, however, this is hyperbole. The task is to 
identify the standards by which television violence might be regulated notwith- 
standing that itis high-value speech. 

For courts and commentators who have analyzed regulations of media violence, 
the initial, and sometimes sole, move has been to apply the clear and present dan- 
ger test of Brandenburg v. 0/iio.!®! We conclude in subpart A (along with the over- 
whelming consensus) that television violence cannot be regulated as a clear and 
present danger. But that, we shall argue, is not the end of the inquiry. Subpart B 
develops alternative standards that more properly govern the constitutionality of 
regulations of televised violence. 

A. Clear and Present Danger: Brandenburg and Television Violence 

Brandenburg involved the filming of a Ku Klux Klan rally in rural Ohio at which 
participants spouted the customarily outrageous racist Klan invective. After the film 
was broadcast, the State of Ohio convicted the local Klan leader, a major speaker 
at the rally, under a State criminal syndicalism act making it illegal to advocate 
“the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods 
of terrorism as a means of accomplishing industrial or political reform.”!®® A unani- 
mous Court reversed the conviction. It announced in a per curiam opinion that the 
First Amendment does “not permit a State to forbid or proscribe advocacy of the use 
of force or of law violation except where such advocacy is directed to inciting or pro- 
ducing imminent lawless action and is likely to incite or produce such action.”!®® 
On its face the Brandenburg standard!®^ appears to establish four conditions that 
must be satisfied in order for the government to restrict speech because of its tend- 
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ency to cause harm. The speech must be: (1) advocacy (2) directed to inciting or pro- 
ducing (3) imminent lawless action and (4) likely to incite or produce such action. 

Brandenburg has spawned a vast and rich literature. For purposes of the 
present inquiry, however, it is unnecessary to parse the test or scrutinize the com- 
mentary on the meaning of “clear and present danger.” It is apparent that the in- 
citement element of the Brandenburg test, alone, fails to capture government regu- 
lation of television violence. Simply put, the violent fare on television does not ex- 
plicitly urge viewers to commit the evils with which the legislature may be con- 
cerned. Nor can such intent reasonably be attributed to television executives and 
producers. Largely for this reason, courts and commentators have concluded with 
near unanimity that televised portrayals of violence are not “directed to inciting or 
producing imminent lawless action.” Consequently, Brandenburg does not help 
would-be regulators. 

B. Toward “Most Exacting Scrutiny” 

1. Beyond Clear and Present Danger. — The ease and certainty with which most 
commentators have concluded that television violence is not a “clear and present 
danger” within the meaning of the Court’s case law have led many to question 
whether Brandenburg is even the appropriate test.'^®® The better view, surely, is 
that it is not. As a matter of historical fact, the Court developed its clear and 
present danger jurisprudence in the narrow context of restrictions of speech that in- 
cite violence and illegal action as a political strategy, Thus, advocacy of political 
action is not an element of the test but a precondition for its application, i®® 

Consequently, regulations of television violence should not (except in the most un- 
usual circumstances not here relevant) be measured by Brandenburg in the first 
place. As we have noted, the programs with which the public and congressional 
leaders are concerned might be harmful and might be without much value, but it 
requires stretching the language farther than the developers of the test intended to 
conclude that they “advocate” aggression, violence, or law-breaking. The question 
becomes whether another test might apply or whether clear and present danger is 
the only basis upon which content-based regulations of high-value speech might con- 
stitutionally be justified (in which latter case, a conclusion that the test does not 
apply is functionally equivalent to a determination that the test applies but is not 
satisfied). 

The notion that Brandenburg does not cover all content-based regulations is not 
new. At least a decade ago, commentators suggested that the standards governing 
incitement might prove to be solely one manifestation of a general compelling inter- 
est test.i®^ And the development of the Supreme Court’s First Amendment jurispru- 
dence, especially during the 1980’s, has vindicated that view. While the Court has 
generally refrained from invoking the clear and present danger test when advocacy 
of lawbreaking is not involved, it has not thereby summarily invalidated regulations 
of high-value speech. Rather, it has applied “most exacting scrutiny.”i®2 

2. Articulating a New Test. — ^Although the Supreme Court has determined that 
the First Amendment affords government wider latitude to impose content-based 
regulations of high-value speech than the incitement test alone provides, it has not 
precisely identified what the First Amendment requires in any given case or articu- 
lated a satisfactory general test. Accordingly, it is crucial to pay close attention to 
the Court’s numerous explications of what “most exacting scrutiny” entails, i®® 

At its simplest, exacting scrutiny appears identical to the familiar strict scrutiny 
test under the Due Process and Equal Protection Clauses of the Fourteenth Amend- 
ment: the challenged regulation must be “narrowly tailored to serve a compelling 
State interest.”^®^ In a slightly more stringent wording, it would require a “precisely 
drawn means of serving a compelling State interest.”^®® In another formulation, “ex- 
acting scrutiny” demands that the State demonstrate “a subordinating interest 
which is compelling” and “means ‘closely drawn to avoid unnecessary abridg- 
ment.’ ”i®® Reworked again: “The Government may . . . regulate the content of con- 
stitutionally protected speech in order to promote a compelling interest if it chooses 
the least restrictive means to further the articulated interest.”^®'^ Finally, in perhaps 
the standard’s most common phrasing, “‘the State must show that its regulation is 
necessary to serve a compelling State interest and is narrowly drawn to achieve that 
end.”i®8 

The varied articulations indicate that “exacting scrutiny” contains at least two 
distinct prongs: a “compelling interest” component and a “narrowly tailored” or “pre- 
cisely drawn” one. For our inquiry into the constitutionality of regulations of tele- 
vision violence we must parse these elements closely, i®® 

(a) “Compelling interest.” — In applying the “compelling interest” prong, the State 
bears the burden to advance the interest(s) that the challenged regulation is pur- 
ported to serve.®®® Whether one or more is “compelling” is simply a value judgment 
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to be made by the court.^°'^ If the court deems the interest not to be compelling, 
the inquiry ends there: the content-based regulation is unconstitutional.^®^ 

If the court deems the government’s stated interest to be compelling, it must then 
determine whether the challenged regulation in fact serves the interest. If it fully 
serves the interest, the compelling interest prong is satisfied, and the reviewing 
court can turn to the “narrowly tailored” component. If the regulation does not serve 
the asserted interest at all, it is unconstitutional. In a number of situations, how- 
ever, a regulation will appear to serve the state’s compelling interest, but only par- 
tially. This is the place for underinclusiveness review, an analysis that likely would 
bear significance for any regulation of television violence. 

In one sense, “underinclusive” is a way of describing particular regulations that 
provoke content-based scrutiny because they restrict less speech than they other- 
wise could.^®® Once within exacting scrutiny, however, courts also frequently employ 
an underinclusiveness inquiry to determine whether a given regulation satisfactorily 
serves the interest that the State purports to advance. If a speech restriction leaves 
unregulated significant alternative sources of the harm sought to be remedied, a 
court will reason that the underinclusiveness either belies the state’s avowed objec- 
tive,2°'‘ or establishes that, in practice, the regulation will not adequately serve the 
state’s putatively compelling interest.^®® 

Underinclusiveness review has thus encouraged a slight recasting of the compel- 
ling interest prong: the challenged regulation must substantially advance a compel- 
ling interest.^®® Although helpful, this formulation is not precisely correct. The fact 
that a regulation does not “substantially advance” the state’s proffered interest 
should not necessarily prove fatal. If the state’s interest is to reduce a given harm, 
a speech restriction that will reduce the harm by, say, 10 percent should probably 
not be termed “substantial.” However, if the harm is especially grave, a 10 percent 
reduction might well be of considerable social value. This means that in situations 
where a speech restriction only imperfectly advances government’s stated interest — 
and we can anticipate that regulations of televised violence are likely to fall into 
this category — the compelling interest prong of exacting scrutiny rightly requires 
only that government’s interest in the expected limited realization of its stated ob- 
jective itself be compelling. Thus, content-based restrictions applied only to a limited 
set of speakers will not necessarily fall under the view that they “simply cannot be 
defended on the ground that partial prohibitions may effect partial relief.”^®'^ In- 
stead, the regulation must accomplish — rather than merely “serve” — a compelling 
interest.^®® 

(h) “Narrowly tailored.” — Second, a regulation must be narrowly tailored to 
achieve its compelling objective. Although the Court tends to use terms like “nar- 
rowly tailored” and “least restrictive means” indiscriminately, case law reveals that 
this component of exacting First Amendment scrutiny is comprised of two distinct 
elements. First, the regulation must restrict no more speech than is necessary to 
achieve its end.^®® It must, that is, be “precisely drawn”; put negatively, it may not 
be overinclusive or overbroad.^i® Additionally, it must impose no greater infringe- 
ment upon the affected speech than is necessary.^n The means chosen must be the 
“least burdensome” possible. The narrowly tailored prong is thus concerned with 
both the scope and degree, or breadth and depth, of speech restriction.®^® 

That these elements — (1) precisely drawn and (2) least burdensome means — are 
analytically distinct is clear and does not require extended discussion. As the two 
prongs are presently conceived, however, one further distinction might be noted. The 
least burdensome means prong is relative: for a regulation to fail this prong, the 
court must be able to identify (or conceive of) a different regulation that could ac- 
complish substantially the same objective while imposing less of a burden upon 
speech. The precisely drawn prong is more absolute: If the regulation restricts 
harmless speech, the court will usually hold it invalid, even if it believes that no 
regulatory alternative could restrict less speech and accomplish substantially the 
same result.®'^® 

(c) “Necessary.” — ^A separate and final question involves the requirement that a 
challenged regulation be “necessary” to achieve the state’s compelling interest. As 
we have observed, the language appears in some statements of the test, but not in 
others. Indeed, the apparent randomness of its inclusion or exclusion suggests that 
the “necessary” requirement may be simply a byproduct or recharacterization of the 
two components of the narrowly tailored prong: a regulation must both (a) restrict 
no more speech than necessary and (b) burden speech no more heavily than nec- 
essary. 

The current caselaw gives a mixed message regarding the extent to which a 
speech restriction must be “necessary” in order to survive exacting scrutiny. In Riley 
V. National Federation of the Blind , for example, the Court held that the disclo- 
sure requirement imposed upon professional fundraisers failed exacting scrutiny be- 
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cause, inter alia, it was not narrowly tailored to advance the state’s asserted inter- 
est in informing potential donors how the money they might contribute would be 
spent. The Court held that the State has “more benign” options like itself publishing 
detailed financial information about professional fundraisers or more vigorously en- 
forcing its existing anti-fraud laws.^^® The crux of the Court’s reasoning seemed to 
be that “government [may] not dictate the content of speech absent compelling ne- 
cessity.”^!® 

The Court’s recent decision in Burson v. Freeman^^'^ presents a very different pic- 
ture. Burson involved a challenge to a Tennessee statute that barred solicitation of 
votes and display of campaign materials within 100 feet of the entrance to polling 
places on election day. A plurality of the Court upheld the statute upon determining 
that the state’s interest in preventing election fraud was compelling. Much of the 
plurality opinion considered whether campaign-free zones around polling places 
were necessary to achieve that objective: 

To survive strict scrutiny, however, a State must do more than assert a compel- 
ling State interest — it must demonstrate that its law is necessary to serve the as- 
serted interest. While we readily acknowledge that a law rarely survives such scru- 
tiny, an examination of the evolution of election reform, both in this country and 
abroad, demonstrates the necessity of restricted areas in or around polling places.^^® 

Although the plurality opinion in Burson suggests that “necessary” is an inde- 
pendent prong of exacting scrutiny, the standard employed seems highly malleable, 
and it is far from stringent. In fact, Tennessee had many options short of a solicita- 
tion ban available to it — increased police security or rules for crowd control would 
have made the restriction on speech unnecessary — but the plurality was 
unimpressed.^!® As Justice Stevens pointed out in his dissent, “the plurality de- 
clines to take a hard look at whether a State law is in fact “necessary.”^^® After 
Burson, it would appear that “necessary” is an independent prong of “exacting scru- 
tiny,” but of only questionable force. 

With the foregoing understanding of the legal landscape as our guide, we are now 
prepared to submit the content-based proposals for the regulation of televised vio- 
lence to exacting First Amendment scrutiny. 

V. “exacting scrutiny” in the light of social science studies showing a 

RELATIONSHIP BETWEEN TELEVISED VIOLENCE AND ANTISOCIAL AGGRESSION 

In this Part we consider the principal types of content-based regulations: banning 
or zoning, balancing, and disclosure. For each type of provision, we examine wheth- 
er it is necessary to achieve a compelling State interest and is precisely drawn in 
the least burdensome manner. We focus in particular on some of the notable social 
science data purporting to show a positive relationship between portrayals of vio- 
lence on television and antisocial behavior. We do not address the regulations cov- 
ering lock-out technology, because, as we have argued above, these regulations can 
be written to be content-neutral. 

A. Banning ! Zoning 

1. Prong One: Does the Restriction Accomplish a Compelling Governmental Inter- 
est? — Congress would likely assert that a full or partial ban on televised violence 
will accomplish either of two discrete interests: (1) reducing societal violence; and 
(2) protecting the psychological and emotional well-being of minor viewers.^^! That 
both interests are compelling is indubitable. Few if any State interests are more im- 
portant than protecting the lives and property of its citizens from antisocial violent 
behavior. Additionally, “it is evident beyond the need for elaboration that a State’s 
interest in “safeguarding the physical and psychological well-being of a minor’ is 
“compelling. Consequently, whether the first prong of exacting scrutiny is satis- 
fied reduces to whether banning or zoning televised violence would actually accom- 
plish either of the state’s asserted compelling interests .223 

(a) Reducing societal violence: Review of the “Violence Hypothesis.” — In consid- 
ering the interest in reducing societal violence, it is clear that the underinclusive- 
ness problem will be implicated. Even a complete ban on televised violence would 
not eliminate societal violence. The analysis therefore proceeds in three steps: (1) 
is televised violence a causal factor for societal violence? (i.e., would a ban on the 
former even partially serve the state’s interest); (2) what is the magnitude of the 
causal effect? (i.e., how much societal violence could a given regulation of television 
violence eliminate);224 and (3) would the state’s interest in such a partial reduction 
of societal violence be a compelling interest? 

This first question embraces the “violence” or “causal” hypothesis — “viewing tele- 
vised violence causes subsequent aggression against individuals or property”225 — 
and has generated an extensive body of social scientific research and debate. This 
subsection summarizes and analyzes that literature. We first present a descriptive 
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overview of the data that underlie the prevailing consensus of opinion in the social 
scientific community in favor of the violence hypothesis. Next, we discuss the chief 
criticisms of the majority view. Finally, we assess these objections critically. The 
sheer mass of the literature — literally hundreds of studies, commentaries, and nar- 
rative reviews published over the past three decades — ensures that the following ex- 
ploration be cursory.22® Additionally, because some of the debate centers on meth- 
odological disputes, it bears mention that neither of the authors is trained in social 
psychology or the quantitative social sciences generally. Nonetheless, we are con- 
fident that the ensuing discussion will provide sufficient basis for constitutional 
analysis. 

Investigators have employed three types of research to test the violence hypoth- 
esis: laboratory experiments, field studies, and correlational surveys. In simplified 
form, researchers in a laboratory experiment segregate subjects into experimental 
and control groups and expose the former to televised violence and the latter to non- 
violent programming or to no programming at all. The groups are then provided an 
opportunity to aggress. Studies typically show that subjects exposed to violent pro- 
gramming are more aggressive than subjects in the control group. 

Two early studies provide the models from which much subsequent work has de- 
veloped. In a famous series of experiments dating from the early 1960’s, Albert 
Bandura and his colleagues compared the effects of live and filmed depictions of vio- 
lent behavior on subsequent aggressive behavior by nursery school children.^^? q’jjg 
children were divided into five groups. The first group was exposed to a live model 
who verbally and physically abused a Bobo doll, a large inflated plastic figure of a 
clown. The second group witnessed a film of the same model engaging in the same 
conduct. The third group viewed the same violent activity, but this time the aggres- 
sor was a woman dressed as a cat to evoke television cartoons. The fourth and fifth 
groups were controls: one viewed a film of the model playing calmly with the Bobo 
doll; the other was not exposed to the woman or the doll. 

After the exposure, the children were mildly frustrated by being led past a full 
and inviting playroom and then escorted individually to a second room more sparse- 
ly furnished with a Bobo doll, a mallet, dart guns, and a few other toys. Experi- 
menters observed the children through a one-way mirror and counted the number 
of times each child committed an aggressive action such as kicking or shooting the 
doll. The researchers discovered that, on average, the children in the three experi- 
mental groups committed nearly twice as many aggressive acts as did the children 
in the two controls. Similar results have been obtained with human models instead 
of Bobo dolls.^^® 

In a second experimental paradigm, pioneered by Leonard Berkowitz, investiga- 
tors measured the effect of violent programming on viewers’ willingness to admin- 
ister electric shocks to other individuals. The experiments have been conducted 
across a range of age groups, with a variety of violent materials, and with or with- 
out the subjects being provoked to anger or frustration. The results routinely reveal 
that those who view the violent programs will deliver longer and more intense 
shocks. 

These and similar experiments have provided strong support for the violence hy- 
pothesis. There is near-universal agreement among social scientists that, in the lab- 
oratory setting, televised violence is a causal factor for aggressive behavior.^^o it is 
similarly acknowledged, however, that the generalizability of laboratory studies of 
behavior is necessarily limited. A necessary cost of the greater control the experi- 
menter can achieve in the laboratory is the artificiality of the situation.^^i 

Although a well-designed experiment will minimize the artificiality of conditions, 
the “external validity” of the research, that is, the degree to which conclusions 
drawn from laboratory studies hold true in the “real world,” is always subject to 
some doubt. The force of this doubt varies from case to case, depending upon the 
extent and manner in which the laboratory conditions depart from conditions ob- 
taining in natural settings. As we will see, adherents and critics of the violence hy- 
pothesis differ mightily regarding the external validity of laboratory experiments. 
Before assessing the merits of this debate, however, we turn to efforts to garner di- 
rect information about the effect of televised violence in natural settings — field ex- 
periments and correlational surveys. 

In field as in laboratory experiments, subjects are randomly assigned to groups, 
exposed to various types of television or film programming, and then measured for 
aggressive behavior. Field experiments differ from their laboratory counterparts 
principally in two facets. The settings are relatively natural, and the experimenters 
measure actual aggressive behavior engaged in over a longer period of time. 

In one of the best-known studies, conducted by Seymour Feshbach and Robert 
Singer and published over 20 years ago, several hundred adolescent boys living in 
residential schools and group homes were assigned to either a violent or nonviolent 
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television diet.^®^ Over the course of 6 weeks, adults in the homes and schools mon- 
itored the aggressive behavior of all the boys. The results were ambiguous; indeed, 
in some homes the boys who watched the nonviolent fare aggressed more than did 
those who watched the violent programs. 

Unfortunately, these results reveal little, for most commentators have concluded 
that the experiment was badly flawed in design and execution. The most substantial 
failing arose from the fact that the boys who were assigned the nonviolent program- 
ming protested over being deprived programs that were in their usual television 
diet. Consequently, the boys in the nonviolent television group did not function as 
a control — they were considerably more frustrated and angry than their peers who 
were permitted to watch violent television. In fact, the boys who were supposed to 
watch only nonviolent shows objected so strenuously that the researchers 
capitulated and let them watch Batman. So the nonviolent diet was no longer en- 
tirely nonviolent.^^^ 

While there have been other field experiments, some supporting the violence hy- 
pothesis, some contradicting it, most too have suffered from methodological 
failings.^^'^ Believers and skeptics of the violence hypothesis generally agree that the 
field experiments are too inconsistent and methodologically faulty to provide any in- 
formation regarding causation: they neither disprove nor bolster the violence hy- 
pothesis.^^® We need not discuss them further. 

A second type of field study, and the third of the major investigative designs, is 
the correlational survey. In the simple survey, a researcher gathers information via 
interviews and printed questionnaires regarding the viewing habits and aggressive- 
ness of a large number of subjects. The researcher then analyzes the data to deter- 
mine the degree to which television viewing correlates with aggressive behavior. A 
detailed discussion of the data is not necessary. 

Scores of studies, involving thousands of subjects of both sexes ranging in age 
from young children to high school and college students in several countries, have 
clearly established, at the least, “that children and adolescents who watch more vio- 
lent programs on television or who prefer violent programs tend to be more aggres- 
sive.”^^® 

It is an essential truth of statistics, however, that correlation does not prove cau- 
sation. That viewing television violence is positively correlated with aggressive be- 
havior can be explained in three ways: (1) viewing television violence causes aggres- 
sive behavior; (2) a disposition to behave aggressively causes a preference for violent 
television programming; or (3) an independent factor, or set of factors, causes both 
violent behavior and a preference for violent programming. Several investigators 
have attempted to discern which hypothesis is true. 

In one of the most important of the surveys, William Belson gathered detailed in- 
formation about behavior and viewing habits of over 1500 adolescent males in Lon- 
don.238 Among his elaborate set of findings, Belson discovered a moderate correla- 
tion between high exposure to television violence and violent behavior in general.®®® 
Most importantly for the causal question, however, was his analysis of the relation- 
ship between television violence and serious violent behavior: 

(i) heavier viewers of television violence commit a great deal more serious violence 
than do lighter viewers of television violence who have been closely equated to the 
heavier viewers in terms of a wide array of empirically derived matching variables; 
(ii) the reversed form of this hypothesis is not supported by the evidence.®'^® By un- 
dermining both causal alternatives to the violence hypothesis (that independent fac- 
tors cause aggressive behavior as well as a preference for television violence, and 
that an aggressive disposition causes a preference for television violence), this im- 
portant finding went far beyond a demonstration of mere correlation. It tended, 
Belson claimed, to establish the violence hypothesis. 

The other meaningful way to derive causation from correlational data is by means 
of a longitudinal correlation study. In a longitudinal study, data collectors simply 
return to their subjects after a significant passage of time to gather the same infor- 
mation. In one such study,®"*! researchers surveyed over 800 third graders and re- 
turned 10 years later to survey over half of the original participants. They found 
that viewing television violence correlated positively with aggressive behavior at 
both points in time and that the correlations between viewing television violence in 
third grade and various measures of aggression 10 years later were also statistically 
significant. The correlation between aggressive behavior in third grade and 
viewership of television violence 10 years later, however, was, at most, at the bor- 
derline of statistical significance. Although such findings do not prove the violence 
hypothesis, they strongly bolster it relative to the reverse causal hypothesis. 

Although the foregoing discussion is highly abbreviated and simplified, it presents 
the skeleton of the empirical social scientific case for the violence hypothesis. Lab- 
oratory experiments demonstrate that television violence causes aggressive behavior 
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in controlled settings. Correlational surveys reveal at least that the viewing of tele- 
vised violence in real life correlates with aggressive behavior, and suggest — but do 
not establish — causation as well. Partly on the basis of such research findings, the 
National Institute of Mental Health could report in 1982 that the consensus among 
most of the research community is that violence on television does lead to aggressive 
behavior by children and teenagers who watch the programs. . . . Not all children 
become aggressive, of course, but the correlations between violence and aggression 
are positive. In magnitude, television violence is as strongly correlated with aggres- 
sive behavior as any other behavioral variable that has been measured.^'^^ 

Despite this growing consensus, skeptics remain, both in the social scientific and 
legal communities. (Indeed, legal analyses have been, if anything, the more critical 
of the empirical evidence.^''® The dissenters’ objections fall into two distinct cat- 
egories: they challenge the evidence as both unpersuasive and irrelevant.^'^'^ 

The critics object, first, that a fair interpretation of the data simply does not sup- 
port the violence hypothesis. In reaching this conclusion, they identify methodo- 
logical failings in individual studies and emphasize the lack of uniform results and 
sometimes weak statistical correlations. Ultimately, however, the bulk of the 
skeptical objection to the weight and sufficiency of the evidence rests upon the res- 
ervations already noted about the explanatory reach of each of the important re- 
search techniques. Because the field experiments are, as a body, so uninformative, 
the violence hypothesis must rest on the lab experiments and the correlational sur- 
veys. Accordingly, the critics especially stress the obstacles to the external validity 
of the laboratory experiments and the inability of the correlational surveys to prove 
causation. 

Dissenters have identified four factors as posing the most formidable challenges 
to the external validity of the laboratory experiments.^"^® They object, first, that the 
viewing experience is unnatural. The programming to which the subjects are ex- 
posed — which is either made specially for the experiment or culled from actual tele- 
vision shows — does not fairly reflect the mixture of violent and nonviolent programs 
in a natural television diet. Also, normal television viewing tends to be character- 
ized by less concentrated attention to the screen than occurs in the laboratory. Sec- 
ond, critics point to the frequent practice of provoking or frustrating subjects before 
or after exposure in order to increase the magnitude of effects. Third, critics claim 
that viewers in natural settings rarely have the opportunity for immediate aggres- 
sion that the laboratory experiments provide. Fourth and, in the estimation of most 
critics, most fatally, lab aggression is not subject to the formal and informal sanc- 
tions that apply in the real world to discourage antisocial agression. To the con- 
trary, the critics continue, experimenter demand effects are likely actually to en- 
courage the aggressive behavior that the experimenter hopes to measure. 

Where the skeptical case against the laboratory experiments is essentially quali- 
tative, the critics’ reservations about the correlational surveys is quantitative and 
highly technical. While conceding correlation,^^'^ the critics offer a host of reasons 
to doubt that even Belson’s study and the longitudinal surveys permit confident in- 
ferences about causation. We will explore neither these criticisms^"*^® nor the re- 
sponses they have provoked. Because the debate now centers on such issues as the 
proper mathematical technique for interpreting longitudinal survey data,®"*® we will 
not rely in our analysis on the degree to which the correlational survey data alone 
support the causal hypothesis. 

Finally, dissenters object that even if the violence hypothesis is accepted as prov- 
en, it is irrelevant to political and constitutional debate because “no one yet has 
been able to suggest an acceptable operational definition of the very kind of behav- 
ior sought to be measured: “violence.”®®® The problem, as the critics see it, is that 
researchers have tested for whether televised violence causes aggressive behavior, 
but that aggression codes for a vast range of behaviors, from the normatively neu- 
tral to the highly valued and generously rewarded.®®^ Laboratory experiments that 
measure aggression against a Bobo doll and correlational studies that include verbal 
aggression within a single measure of aggressive behavior tell us nothing about the 
effect of televised violence on behavior with which the law is, or should be, con- 
cerned. As Krattenmaker and Powe put it. First Amendment scrutiny requires evi- 
dence demonstrating that televised violence produces “the purposeful, illegal inflic- 
tion of pain for personal gain or gratification that is intended to harm the victim 
and is accomplished in spite of societal sanctions against it.”®®® 

How persuasive are these several objections? The first and more fundamental of 
the skeptical criticisms — that the published data do not adequately support the vio- 
lence hypothesis — has been ag^essively debated in the social science literature. Al- 
though a full exploration of this debate — or, put otherwise, an independent assess- 
ment of the validity and significance of the data — is far beyond the scope of this 
Article, the central points in the majority’s rebuttal can be summarized. 
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First, many researchers have argued that the skeptics overstate the obstacles to 
the external validity of the laboratory experiments. Consider, for example, 
Krattenmaker and Powe’s objection that “aggressive behavior did not occur, or oc- 
curred less frequently, when the subjects were not frustrated or angered before test- 
ing. Given these findings, these test results suggest at most that people angered or 
frustrated by other experiences in life may be stimulated by televised violence to 
perform violent acts.”^®^ Surely the majority might emphasize that researchers have 
obtained statistically significant positive results even without frustrating their sub- 
jects. But the crux of the majority response must be that this skeptical criticism, 
taken for all it’s worth, is no impediment to external validity. The fact that viewers 
who have experienced anger or frustration will be more susceptible to the influence 
of television violence might speak to the magnitude of the causal hypothesis in real 
life. However, given that the television audience does include a fair number of per- 
sons who suffer frustration or anger comparable to that induced in laboratory sub- 
jects, this point does not speak to the naturalizability of laboratory findings. 

Proponents of the violence hypothesis also have rebutted the assertion that exter- 
nal validity is threatened by lack of sanctions in the lab and alleged experimenter 
demand effects. Huesmann et al. have argued that the skeptics’ positing of demand 
effects “runs counter to the empirical evidence” and propose that it is more likely 
that subjects who discern the experimenter’s intent will try to suppress aggressive 
response.^®® Even more significantly, many researchers have disputed that labora- 
tory experiments with young children differ in any meaningful way from what is 
a “natural” setting: “Children at [nursery school] age lack the concept of experimen- 
tation that would lead them to behave atypically, and the experience of watching 
television and then playing (when behavior is measured) while under adult super- 
vision is hardly unusual for them.”^®® Taken together, these two arguments suggest 
that older subjects might respond against possible demand effects, while young chil- 
dren will not experience any difference in external pressure (“sanctions”) against ag- 
gressive behavior in or out of the laboratory setting. 

Second, as briefly noted, scientists in the majority camp believe that the correla- 
tional surveys reveal more about causation than do the skeptics. 

Finally, and most profoundly, the majority insists that the whole thrust or focus 
of the skeptical attack is misguided. Of course, they concede, laboratory experiments 
cannot prove their own external validity. And of course correlational surveys can 
never disprove all factors that might be independent causes of both viewership of 
television violence and aggressive behavior.^®’' But when it comes to evaluating the 
full body of research on the violence hypothesis, the whole is considerably greater 
than the sum of its parts. “What is most impressive about the media violence re- 
search is the way in which the laboratory experiments, correlational single-wave 
field studies, and longitudinal developmental studies all complement each other in 
linking exposure to media violence with subsequent aggression.”^®® This point is 
confirmed by several projects that have applied meta-analysis — a recently developed 
technique to arithmetically average the results of studies with nonuniform charac- 
teristics^®® — to laboratory, field, and survey data. All have yielded strong support 
for the causal hypothesis.^®® 

It is ultimately significant, we believe, that critics have advanced substantially 
the same criticisms for well over a decade, yet there remains a strong consensus 
among social psychologists who have examined the question that television violence 
does cause aggressive behavior.®®^ A reading of the legal literature is skewed toward 
skepticism (perhaps in part because analysts have imported into the causal debate 
legitimate reasons to believe that regulation of television violence would be uncon- 
stitutional for other reasons) and therefore tends to overstate the objections against 
the violence hypothesis and to overlook the responses to those objections. We believe 
that the evidence is persuasive — not conclusive, to be sure — and do not dissent from 
the prevailing social scientific view. However, a fact highly significant to social psy- 
chology — that television violence causes viewers to behave aggressively — might bear 
little relevance to law and politics, for the State recognizes good, bad, and neutral 
forms of aggression. This is the second skeptical objection to the violence hypothesis. 

Krattenmaker and Powe have written that the lack of an adequate operational 
definition of violence is the “most damaging” objection to the violence hypothesis.^®^ 
We believe, however, that an important misunderstanding underlies Krattenmaker 
and Powe’s deep reliance on their definitional or “irrelevance” objection to the vio- 
lence hypothesis. This confusion is manifested by the argument that immediately 
follows their proposed definition of violence: “Whether viewing such behavior simu- 
lated on television tends to cause its occurrence in real life seems to be the question 
about which researchers, regulators, and the public care.”^®® Not quite. The real so- 
cial and legislative concern is that some identifiable subset of television fare causes 
antisocial behavior of a sort that the State has a compelling interest in eliminating 



47 


or reducing. In point of fact, most people who share this concern believe that the 
identifiable subset itself can somehow be defined by reference to its “violent” con- 
tent. But that need not be the case. If, for example, research attributed societal vio- 
lence to the telecast of poignant dramas about a young boy and his dog, that would 
be a conceivable basis for Congress to ban Lassie. 

If the simple point is that the legislature need not cabin its efforts to reduce tele- 
vised violence to depictions of the very behavior the real-world reduction of which 
constitutes the state’s compelling interest,^^^ the upshot is that the irrelevance ob- 
jection does not cut as broadly as might at first appear. The fact that researchers 
have neither uniformly tested the same material nor articulated a narrowly precise 
definition of the putatively harmful programming does not present a serious chal- 
lenge to the violence hypothesis. The definitional objection reduces to the single 
claim that, even if the research evidence establishes that televised violence does 
cause aggression in natural settings, it does not demonstrate that televised violence 
causes antisocial aggression. This is certainly not a trivial objection. But it is far 
from fatal. 

The objection invites two responses. It is true, of course, that a causal relationship 
between televised violence and antisocial violence cannot be logically deduced from 
data which show only that televised violence causes aggression, broaiy defined. But 
because antisocial aggression is a subset of the aggression that the social science 
data have primarily recorded, it is reasonable to infer that televised violence will 
cause some degree of the behavior that Congress can rightly attempt to curb. More- 
over, it is false that the research has concerned itself only with minor aggressions. 
While laboratory experiments, of course, have not sought to measure “seriously” ag- 
gressive or criminal behavior, several correlational surveys, including Belson’s well- 
regarded London study, did. Researchers have concluded that high exposure to tele- 
vision violence increases the incidence of seriously violent behavior, including the 
commission of crimes against persons and property.^®® 

The evidence, in sum, supports both the weak version of the violence hypothesis 
and the stronger claim that viewing television violence is a causal factor for anti- 
social and criminal aggression. The evidence is not, we reiterate, conclusive. But, 
especially from the perspective of a court reviewing a regulation of television vio- 
lence that is itself premised on the legislature’s conclusion that television violence 
causes serious antisocial behavior, it need not be. 

To be sure, a court must not simply accept at face value the legislature’s claim 
that a challenged regulation will advance the state’s asserted interest. “Mere specu- 
lation of harm does not constitute a compelling State interest.”^®® Furthermore, the 
Court has stated squarely that “deference to a legislative finding cannot limit judi- 
cial inquiry when First Amendment rights are at stake. ”^®'^ Yet, in its recent deci- 
sion in Turner Broadcasting System v. FCC,^^^ the Court stressed that considerable 
deference is due le^slative findings regarding complicated predictive questions: 

Sound policymaking often requires legislators to forecast future events and to an- 
ticipate the likely impact of these events based on deductions and inferences for 
which complete empirical support may be unavailable. . . . 

That Congress’ predictive judgments are entitled to substantial deference does not 
mean, however, that they are insulated from meaningful judicial review alto- 
gether. . . . This obligation to exercise independent judgment when First Amend- 
ment rights are implicated is not a license to reweigh the evidence de novo, or to 
replace Congress’ factual predictions with our own. Rather, it is to assure that, in 
formulating its judgments, Congress has drawn reasonable inferences based on sub- 
stantial evidence.^®® 

In particular, a court’s decision whether to defer to a congressional predictive 
judgment will likely be colored by two factors. First, as TBS indicates, the court 
should make sure not to impose an unreasonable evidentiary burden upon Congress 
with respect to the assessment of empirical data.^^® Second, the court should extend 
deference to reasonable congressional judgments that are intuitive and 
commonsensical when such judgments do not admit of exact proof.^^^ Because the 
violence hypothesis is surely both intuitive and impossible to prove, a review- 
ing court should afford due deference to congressional findings that conclude that 
television violence does cause aggressive behavior. Even the most steadfast skeptic 
in the social scientific community has acknowledged that an objective scientist could 
reasonably approve the violence hypothesis on the basis of all available data.^'^^ 
Consequently, a reviewing court faced with the issue would likely conclude that cer- 
tain regulations properly may be premised on the data indicating that televised vio- 
lence causes antisocial aggression. 

Causation, though, is not enough. To accept the causal hypothesis is only to con- 
clude that regulation of television violence would serve the state’s compelling inter- 
est in combatting societal violence. To determine whether the interest the legislation 
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accomplishes is compelling, we need to know how much societal violence the regula- 
tion would curh.^^® Thus, for purposes of the compelling interest prong of exacting 
scrutiny, the issue most likely will not be whether television violence causes societal 
violence, but how much. Unfortunately, despite the vast number of studies inves- 
tigating the violence hypothesis, there is scant data on the magnitude of the effect 
of television violence. 

The most prominent report to address this issue was a recent epidemiological 
study conducted by Brandon Centerwall.^™ The epidemiological methodology is 
straightforward: in this case it was to compare the incidences of violent behavior 
in two comparable populations — one exposed to television violence, the other not ex- 
posed. Such a comparison is impossible in the United States, however, given the 
pervasiveness of television in general and violent programming in particular. 
Centerwall took advantage of a historical accident — that television was banned in 
South Africa until 1975 — to undertake a cross-national epidemiological study of the 
United States, Canada, and South Africa. 

Television was introduced in both the United States and Canada in the early 
1950’s. Centerwall found that the white homicide rate^^'^ in the United States, and 
the overall homicide rate in Canada, increased by over ninety percent from 1946- 
1974.2™ Meanwhile, in South Africa, the white homicide rate decreased slightly. 
Following the introduction of television in 1975, the South African homicide rate in- 
creased over fifty percent by 1983. The measured homicide rates in the United 
States and Canada over those 8 years remained stable. On the basis of this study, 
Centerwall determined that television was etiologically related to nearly half of all 
homicides and inferred a similar causal relation between television and other forms 
of interpersonal violence.^'^s He concluded “that if, hypothetically, television tech- 
nology had never been developed, there would today be 10[,]000 fewer homicides 
each year in the United States, 70[,]000 fewer rapes, and 700[,]000 fewer injurious 
assaults. ”2®® 

Given the inherent limitations of cross-national epidemiological data, that conclu- 
sion must strike anyone as the roughest of estimates. But even if accurate, it still 
tells us precious little about the probable effect of a ban on television violence. As 
Krattenmaker and Powe note (seemingly against interest), some television program- 
ming might have beneficial effects that reduce societal violence. 2®i Accordingly, a 
more limited content-based television regulation might 3deld an even more profound 
reduction of societal violence. On the other hand, several researchers have suggested 
that the mere act of viewing television contributes to societal violence, even if the 
content of the program watched is neutral.2®2 if true, a ban on televised violence 
would have less of an impact than Centerwell’s numbers suggest. 

But there is probably little need to parse the numbers too finely. As one govern- 
ment research administrator has noted, “if only one out of a thousand viewers were 
affected, a given prime-time national program with an audience of 15 million would 
generate a group of 15,000 viewers who had been influenced.”2®3 Because there is 
so much violence in our society, a relatively small proportional reduction might 
nonetheless constitute a compelling interest. It is hard to conceive that a court 
might defer to legislative findings that accepted the violence hypothesis, yet none- 
theless conclude that the magnitude of the causal effect is too small to make the 
state’s interest “compelling. ”2^4 

(b) Protecting children from harm. — Before reaching the second prong of the in- 
quiry, a brief discussion is warranted regarding whether a full or partial ban on tel- 
evision violence would accomplish the state’s admittedly compelling interest in pro- 
tecting the emotional and psychological well-being of children viewers. Although the 
First Amendment permits the State to restrict speech in order to protect children 
from harm, children do retain significant expressive rights. The State must dem- 
onstrate that the speech it would restrict in the interest of minors’ well-being is in 
fact harmful to them.2®5 Unfortunately, there is little data on whether television vi- 
olence harms children, for the great bulk of academic commentary and social science 
research regarding television violence has focused on the violence hypothesis. But, 
although observers have often appeared to assume that the questions whether tele- 
vision violence causes antisocial behavior and whether it threatens the health of its 
viewers amount to the same thing,286 the two harms are distinct. 

On one hand, television violence might harm viewers in a way that does not mani- 
fest in violent and antisocial behavior. On the other, we cannot, as a categorical 
matter, infer pathology from mere antisocial behavior.2®'^ So acceptance of the vio- 
lence hypothesis does not establish that television violence is harmful to children 
viewers. And there seems to be little direct support for the latter hypothesis when 
understood as a separate question. Because the government cannot sustain its bur- 
den on the basis of available evidence, it is hard to imagine how a court could con- 
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dude that elimination of televised violence would serve — let alone accomplish — a 
compelling State interest in promoting the health and well-being of children.^®® 

2. Prong Two: Is the Regulation Precisely Drawn? — Assuming that the substantial 
elimination of violent television would accomplish a compelling State interest in re- 
ducing societal violence, a regulation enacted in furtherance of that objective must 
be precisely drawn to restrict only that programming which will likely induce anti- 
social aggression. A content-based ban on high-value speech “can be narrowly tai- 
lored . . . only if each activity within the proscription’s scope is an appropriately 
targeted evil.”®®® When it comes to television violence, however, separating out the 
harmless from the harmful will prove a daunting task. 

At this stage of the constitutional scrutiny, more so than at the compelling inter- 
est prong, existing social science data are inadequate. The many studies employ 
widely disparate definitions of “violence” as the independent variable (that is, on the 
antecedent side) in the violence hypothesis.®®® Such definitions include “the use of 
physical force against persons or animals, or the articulated, explicit threat of phys- 
ical force to compel particular behavior on the part of that person” and “that which 
is physically or psychologically injurious to another person or persons whether in- 
tended or not, and whether successful or not.”®®'^ While the diversity of operational 
definitions might be unfortunate, the task is not simply to agree upon any single 
one so long as it is not unconstitutionally vague. The heart of the problem is that 
available research does not supply a basis upon which one could determine with 
adequate certainty whether a particular “violent” program will cause harmful be- 
havior. 

In fact, researchers have identified a large and varied assortment of aspects of 
the relationship between program and viewer that influence whether and to what 
extent the program might contribute to aggressive behavior.®®® These include the 
extents to which the violence is presented as justified, effective, unpunished, socially 
acceptable, gratuitous, realistic (yet fictional), humorous, and motivated by a specific 
intent to harm. The effects of a particular presentation will also depend upon the 
extent to which actual viewers like and associate with the aggressor or the victims. 
Significantly, it is not the case that all violent programming is harmful, with the 
above factors relevant only for distinguishing the more harmful from the less.®®® 
Some genres of violent programming might not, as a general matter, be harmful.®®’^ 
More fundamentally, a program characteristic harmful in the abstract might be neu- 
tralized when combined with other features into a single whole. As one prominent 
adherent of the violence hypothesis put it: 

Experimental effects are straightforward. Real life effects are not because the ele- 
ments so carefully disengaged in the experiments are commingled in real life. What 
we have, then, is an empirically tested theory, a valid theory, a theory with wide 
applicability, but nevertheless a theory requiring subtle and thoughtful application 
that takes into account the portrayal, the real life setting and circumstances, and 
the State and characteristics of the viewer.®®® 

The seemingly insurmountable obstacle is that government lacks the ability to ac- 
tualize the requisite subtlety into legislation. The problems are two-fold. Broad and 
indiscriminate application of the operational characteristics already mentioned will 
sweep too broadly in practice. Additionally, even partial reliance upon such quali- 
tative and unusually fuzzy terms as “gratuitous,” “socially acceptable,” and “effec- 
tive” will almost surely prove unconstitutionally vague.®®® For the same reasons, the 
First Amendment prohibits the government from circumventing the need for narrow 
and precise lines by delegating discretion to administrative agencies to identify the 
offending programs on an ad hoc basis under generally worded guidelines.®®® 

This is not to insist that the State could craft no standard that would both employ 
clear and precise terms and bring within its scope only programming actually likely 
to cause violent behavior. However, any regulation of television violence confronts 
an inherent tradeoff between precision and effectiveness. The risk is that any re- 
striction in this area that is neither overbroad nor vague will leave unregulated so 
much violent programming that it will no longer accomplish a compelling interest. 
Until someone can demonstrate otherwise, we must conclude that a full or partial 
ban on television violence cannot, in clear and precise terms, simultaneously restrict 
enough violent programming to be effective and restrict no more programming than 
is actually harmful. 

3. Prong 3: Is the Regulation the Least Burdensome Means? — ^A content-based 
regulation is the “least burdensome means” unless the court can identify a less bur- 
densome alternative that would comparably accomplish the state’s interest. If we as- 
sume that the influence of television violence is significantly greater upon children 
and adolescents than it is upon adults,®®® a total ban on television violence would 
almost certainly not be the least burdensome means to reduce societal violence. Be- 
cause “the government may not reduce the adult population . . . to . . . only what 
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is fit for children, ”2®® Congress would be required to tailor its limitations upon vio- 
lence more closely to the hours when children can be expected in the audience.®®® 

Whether a zoning regulation would be the least burdensome means is a more dif- 
ficult question. Of course, within the family of all possible time or channel prohibi- 
tions, the particular regulation adopted must be the least burdensome — a deter- 
mination that requires a delicate balancing of the tradeoffs between burden and ef- 
fectiveness.®®'^ Assuming that the regulation chosen is the least burdensome of all 
possible zoning rules, the question is whether a less burdensome type of regulation 
could achieve the government’s interest with similar success. 

This question cannot be answered with confidence absent a record that would pro- 
vide a basis for predicting the likely consequences of a range of regulatory alter- 
natives upon children’s viewership of violent programming. Most commentators 
have speculated, however, that the presumably less onerous®®® alternatives of 
lockboxes, balancing rules, and violence ratings or advisories would have slight over- 
all impact on children’s viewing habits because the parental supervision upon which 
they rely is often a fiction.®®® For the sake of argument we accept this as true. Con- 
sequently, a reasonably drawn violence zoning rule — say, a prohibition upon violent 
programming during prime time weekdays and on Saturday mornings — would be 
the least burdensome means to achieve the government’s compelling interest in 
combatting the societal violence produced by television violence.®®^ 

4. Prong Four: Is Speech Restriction Necessary? — ^Assume that an appropriately 
drawn zoning regulation might be the least burdensome means to achieve a compel- 
ling government interest in curbing societal violence. Assume further — and most im- 
probably — that the government could advance a definition of the proscribed fare 
which is both limited to the violence that is actually harmful and not itself vague. 
It remains to determine whether such a regulation would be necessary. 

Broadcasters contend that it would not he. They argue that the government could 
do a great deal before regulating speech to comhat societal violence with equal or 
greater effectiveness. Opponents of television violence regulations complain that 
broadcasters are being scapegoated merely because government is unwilling or un- 
able to tackle more serious social problems. At the very least, before Congress regu- 
lates television violence, goes a frequent refrain, it should finally enact serious gun 
control.®®® 

That may be so. But it is beside the point. The final prong of exacting scrutiny 
does not inquire whether other policies are available that could serve the govern- 
ment’s interest as (or more) effectively. It asks whether an alternate policy could 
render the speech restriction redundant or gratuitous. To be sure, when a speech 
restriction serves to eradicate a problem in toto, the two questions may amount to 
the same thing. But where, as here, a content-based regulation of speech makes 
only a partial contribution to a government interest (and yet that partial contribu- 
tion is itself compelling), it is not rendered unnecessary by the availability of other 
mechanisms that would likewise make partial contributions to alleviating the same 
problem. Government could undertake innumerable policies to reduce societal vio- 
lence — in addition to gun control, it could, for example, expand jobs programs, drug 
rehabilitation, and HeadStart — but the mere fact that such programs lie partially 
or fully unrealized does not make regulation of television violence “unnecessary” 
within the meaning of First Amendment jurisprudence. 

In order to answer the question whether governmental banning or zoning of tele- 
vision violence is necessary to curtail that media’s contribution to societal violence, 
we need to know how television violence influences viewers to behave aggressively. 
We need, that is, a psychological theory that accounts for the violence hypothesis. 
Unfortunately, there is more disagreement in the psychological community over how 
television violence causes aggression than whether it does. Even the catalogue of 
theories regarding how media violence affects viewers differs from one commentator 
to the next.®®® All in all, though, five distinct theories appear most prominently in 
the literature: catharsis, arousal, instruction, disinhibition, and social learning. 

According to the catharsis hypothesis, persons feeling aggressive impulses can 
partake vicariously in a portrayal of violent behavior and thereby feel less need to 
act aggressively themselves.®®® The arousal theory holds that the viewing of any 
type of exciting scene (including, but not limited to, episodes involving violence) will 
provoke a State of physiological arousal, which itself may induce highly energetic 
behavior (again, including but not limited to aggression).®®® The instructional the- 
ory, perhaps the most mundane of the hypotheses, posits that viewers learn and 
replicate specific behaviors or techniques they see on television. This is the theory 
relied upon by plaintiffs in most tort suits for media-induced harms: A did X be- 
cause he saw it on television.®®® 

The disinhibition hypothesis assumes that inhibitions against aggressive and vio- 
lent conduct are largely socially constructed and enforced. Continual viewing of vio- 
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lent behavior by others tends to make viewers, especially children, more comfortable 
with violence and suffering, thereby counteracting the inhibitory effect of formal and 
informal social sanctions against violent behavior.^io Last, according to social learn- 
ing theory, children learn traits and characteristic ways of behavior from their envi- 
ronments. Television violence teaches children that aggression is an effective, satis- 
factory, and acceptable way to resolve problems. 

For the sake of this analysis, we can reject the first three theories, for each is 
inconsistent with the presupposition that regulation of television violence would 
yield a sufficiently large diminution in societal violence so as to accomplish a com- 
pelling government interest. This is most apparent with regard to the catharsis the- 
ory because it predicts that viewing violence would reduce aggressive behavior. In- 
deed, psychologists have rejected the theory largely because it is contrary to empir- 
ical evidence.®'^^ But it is also true, if less obviously so, for the arousal and instruc- 
tional hypotheses. Although neither proposes that media violence would reduce vio- 
lent behavior, neither can account for a large enough causal effect to justify a regu- 
lation of television violence in the first place. The arousal theory fails to support 
the state’s interest as compelling for two reasons. First, it suggests that violent pro- 
gramming causes no more aggressive behavior than do other types of existing pro- 
gramming. Second, because states of arousal are short-lived and nonaggregative, the 
arousal theory does not support the conclusion that television programs (of any sort) 
would constitute much of a social problem.^^^ The instructional theory, for its part, 
is incompatible with our animating premise because it only explains why a par- 
ticular crime or violent act is committed. By failing to explain why one would act 
criminally or violently to begin with, it does not support the central thrust of the 
violence hypothesis, namely that television violence causes an overall increase in 
antisocial aggression. 

This leaves only the disinhibition and social learning theories. Both are essen- 
tially long-term developmental accounts of the way that a steady diet of television 
violence can encourage children to respond to social problems in an aggressive man- 
ner. It is precisely their status as developmental theories which suggests that gov- 
ernment need not silence the violent speech. Unlike, say, defamation, the harm sup- 
posed to be produced by television violence is not completed upon receipt of the com- 
munication. Indeed, studies show that public officials, educators, and parents, to- 
gether, can counteract the effects of television violence upon children by, among 
other things, ensuring that children watch less television, reinforcing anti-aggres- 
sive prosocial norms, and encouraging children to adopt a more detached and crit- 
ical appreciation of the ways in which television programs may influence them to 
feel and behave.®^’' All of this can be done with government programs short of bans 
on televised violence. 

The question, thus, is whether a theoretical account of the violence hypothesis in 
terms of developmental learning renders government efforts to prohibit televised vi- 
olence (in toto or at certain times) unnecessary within the meaning of the First 
Amendment’s exacting scrutiny. The answer depends in large part on how strictly 
we are to read “necessary.” As we have noted, the Supreme Court has relayed mixed 
signals. 

Construed leniently, the “necessary” prong would present no obstacle to govern- 
ment regulation of television violence. Were it possible to distinguish between harm- 
less and harmful violence, we think that most courts would indeed endorse a lenient 
construction. A court is unlikely to foreclose Congress from curbing the showing of 
precisely identified media material that was known to cause serious harm, even if 
the harm were to materialize only over time. 

But a different result would likely obtain if the “necessary” prong is to be con- 
strued and applied strictly. The social science data indicating that television vio- 
lence does not cause viewers to behave aggressively via some sort of extraordinary 
psychological process akin to hypnosis or addiction^^® would then become critical. 
Because television violence appears to cause aggressive antisocial behavior by devel- 
oping attitudes and habits over an extended period of time, its effects can be com- 
batted through concerted and sustained public and parental intervention programs 
that avoid bans on television programming. This is not to claim naively that such 
efforts will eliminate all harms that television violence might cause. It is to suggest, 
however, that a strict reading of the “necessary” prong would require government 
to attempt to address televised violence through other remedial options available to 
it before it could curb speech. 

Of course, given that proposals to ban or zone violent programming cannot satisfy 
the requirement that content-based restrictions of speech be precisely drawn, dis- 
putes regarding the proper construction of the “necessary” prong need not be re- 
solved for present purposes. 
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B. Balancing 

Under an analog to the Fairness Doctrine, Congress could direct programmers to 
provide a “balanced” program schedule in order to counteract the dangerous influ- 
ences of television violence. For example, programmers could be required simply to 
air an hour of nonviolent programming for each hour of violent programming. The 
price of 1 hour of violent cartoons might be two episodes of Mister Rogers. In a more 
nuanced scheme, the government could require that programs depicting violence in 
such a way as likely to cause their viewers to aggress be matched with programs 
that, while violent, present violent behavior in a “socially responsible” manner. That 
is, for each program that portrays violence as, for example, effective, or socially ac- 
ceptable, the programmer would be obligated to present violence as, respectively, in- 
effective or morally unacceptable.^^® 

Despite a few early appeals for the application of the fairness doctrine to televised 
violence,®!'^ there seems to be little enthusiasm for a violence-balancing law in Con- 
gress. And for good reason. First, it raises, of course, the same concerns about over- 
breadth and vagueness as do any governmental proposals to separate the harmful 
violence from the innocuous. Second, a requirement that programmers present a 
“balanced” menu of violent and nonviolent offerings simply would not address the 
problem. Few doubt that there is plenty of wholesome fare on television for those 
who want it.®^® And variety will only improve in the 500-channel cable universe of 
the near future. The challenge is to make nonviolent programming more attrac- 
tive to more viewers. Whether the government can aid producers in that task is a 
controversial question.®^® But a legislative mandate that programmers simply put 
more of it on the air will not accomplish a compelling government interest. 

C. Labelling and Disclosure Laws 

Most commentators, assuming that a violence-disclosure regulation would be de- 
signed to serve the state’s compelling interest in reducing societal violence, have dis- 
missed such labelling regulations as ineffectual. The problem as these critics see it 
is that many children who might be most influenced by televised violence (either 
to commit violent acts or to suffer developmental harm themselves) lack effective 
parental supervision. As George Gerbner argued, “The notion of parental control is 
an upper-middle-class conceit.”®®^ 

We accept these criticisms in part: disclosure would serve the state’s interests in 
reducing societal violence and protecting the emotional and psychological well-being 
of youth too minimally to satisfy the compelling interest prong of exacting First 
Amendment scrutiny. But, as the analysis of lockout technology in Part II explained, 
those two objectives do not exhaust the range of potential State interests relating 
to the nation’s television habit. Part II concluded that lockboxes would pass con- 
stitutional scrutiny as a means to further the state’s interest in facilitating parental 
supervision over all aspects of their children’s television viewing. Congress could 
mandate violence-disclosure — be it in the form of a “V”-rating or an advisory of the 
sort the networks recently adopted — in order to serve the similar yet narrower inter- 
est in facilitating parental control over their children’s viewing of violent program- 
ming in particular.®®® 

Such a regulation could not be dismissed out of hand as an “upper-middle-class 
conceit” just because not all parents share the interest or opportunity. Rather, as 
a content-based regulation, it must be analyzed under the prongs of exacting scru- 
tiny.®®® Because the constitutional analysis would depend so heavily upon the pre- 
cise details of the regulatory scheme, it is impossible at this point to replicate the 
detailed examination undertaken in subpart V.A. 

The initial question is whether the State has a compelling interest in facilitating 
parental control over their children’s viewing of television violence. One might think 
this question was already answered, for we have concluded that the social science 
evidence that television violence harms children is insufficient to justify a full or 
partial governmental ban on television violence. But these are two very different 
questions. Indeed, they are in fundamental tension. Were there sufficiently con- 
vincing data that television violence harms children, the State most assuredly would 
not have an interest in facilitating parental decisionmaking over whether, when, 
and how often, their children watch violent television.®®'^ It is only because persua- 
sive evidence that television violence harms children is lacking that the State may 
reasonably assert an interest in facilitating parental supervisory choice.®®® This is 
not the end of the inquiry, however. 

As we have noted,®®® whether a particular interest is “compelling” is probably the 
most subjective and least constrained of the inquiries generated under exacting 
scrutiny. Nonetheless, Supreme Court precedent provides considerable guidance. As 
the Court wrote in Ginsberg, “constitutional interpretation has consistently recog- 
nized that the parents’ claim to authority in their own household to direct the 
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rearing of their children is basic in the structure of our society.”^^^ The fundamental 
status of parenthood means “that parents and others . . . who have this primary 
responsibility for children’s well-being are entitled to the support of laws designed 
to aid discharge of that responsibility.”^^® Because many parents reasonably believe 
that television violence can affect their children adversely, we believe that the 
state’s interest in facilitating parents’ ability to control how much violent program- 
ming their children watch is compelling. The state’s compelling interest lies not in 
protecting children, but in protecting parenting.^^s 

Whether some form of disclosure system would accomplish the state’s interest is 
a separate matter. It is probable that not every possible type of labelling rule would 
significantly improve parents’ supervisory ability. But it is as likely that some type 
of advisory rules, especially if enacted in conjunction with a complementary blocking 
system, could make a substantial contribution. Assume, then, that a properly draft- 
ed disclosure regulation would accomplish the state’s compelling interest in substan- 
tially improving parents’ ability to determine how much violence — and of what 
sort — their children can watch. That law must still satisfy the remaining prongs of 
exacting scrutiny. 

In this case, the requirement that such a regulation be narrowly tailored should 
not prove to be an obstacle. Because, as we have noted, there is no way at present 
to distinguish between harmless and harmful violent programming, any notice re- 
quirement purporting to discriminate between the two will fail scrutiny under the 
First Amendment. But the government’s interest in facilitating parental supervision 
can be achieved without the need to distinguish between harmful and harmless vio- 
lence. Parents are entitled to know if there is any violent content in programming 
so that they can assess whether and how to regulate the television watching of their 
children. It does not matter that some parents might elect to forbid their children 
from watching a show containing harmless violence, or that some parents may elect 
to set no rules; that is their right. Indeed, parents may do what the government 
may not do — adopt an overbroad prophylactic rule banning their children from 
watching any program with violent content to ensure against any possible harmful 
effects. The point is that a regulation requiring notice undoubtedly will facilitate 
parenting, so most such regulations will be narrowly tailored to satisfy a compelling 
government interest. And we can see no reasonable argument that notice regula- 
tions are not “necessary” under exacting scrutiny. Thus, we agree with Kratten- 
maker and Powe’s conclusion that a labelling requirement seems unobjectionable 
under the First Amendment.®®® We are on riskier ground than they, however, be- 
cause we reject their view that such a requirement is content-neutral. 

VI. CONCLUSION 

Regulation of televised violence, if it is to be done, should address programming 
by broadcasters and cable operators alike. Although regulation of broadcast tele- 
vision alone could perhaps be sustained under present doctrine that treats regula- 
tions of the broadcast media with greater solicitude, such an approach would hardly 
address the problems that proponents of regulation identify. Indeed, the positive ef- 
fect of a broadcast-only law would probably be so slight that it might well prove un- 
constitutional for failing to serve even a “substantial” government interest (espe- 
cially if, as seems likely, it would spur increased viewership of cable’s more violent 
program fare). 

In assessing the current legislative proposals designed to address televised vio- 
lence, we think that the banning, zoning, balancing, and labelling regulations are 
content-based. We recognize that there are legal commentators who have argued 
that a governmental ban on violent programs during narrowly identified children’s 
viewing hours would be a content-neutral restriction and would pass intermediate 
scrutiny. We think that this claim fails under probing inquiry. The important ques- 
tion, then, is whether the various content-based regulations can withstand the ex- 
acting scrutiny necessary to pass muster under the First Amendment. We have 
some doubts about regulations that would require labelling, but we think the an- 
swer is otherwise clear. 

Solid social science data indicate a causal connection between antisocial violent 
conduct and exposure to portrayals of violence on television. We think that Congress 
can act on these data, and that a court would accept the data as adequate to sup- 
port even content-based regulations. The problem we see, however, is that the exist- 
ing data do not supply a basis upon which one may determine with adequate cer- 
tainty which violent programs cause harmful behavior, and exacting scrutiny re- 
quires that any content-based regulation be precisely drawn to restrict only that 
programming that will likely induce antisocial aggression. When it comes to tele- 
vised violence, we cannot imagine how regulators can distinguish between harmless 
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and harmful violent speech, and we can find no proposal that overcomes the lack 
of supporting data. 

In short, assuming that we are correct in our assessment of what is content-hased, 
and assuming that broadcast media and cable media are treated alike, we think 
that the banning, zoning, and balancing proposals cannot survive scrutiny under the 
First Amendment. At bottom, the point here is that “violence on television ... is 
protected speech, however insidious. Any other answer leaves the government in 
control of all of the institutions of culture, the great censor and director of which 
thoughts are good for us.”^^^ As Judge Kozinski has noted in a related context, “un- 
less and until the Supreme Court speaks otherwise, we are bound to the view that 
the constitutional wall against government censorship protects this nether region of 
public discourse as fully as the heartland of political, literary and scientific expres- 
sion and debate.”^^^ 

For the proponents of regulation, the best hope would appear to be “V-Chip” and 
similar proposals that would require manufacturers to equip television sets with 
both program-blocking and ratings-blocking capabilities so that viewers could block 
shows either program-by-program or by ratings category. We think that legislation 
of this type easily can be written to be content-neutral and, thus, avoid the require- 
ments of exacting scrutiny under the First Amendment. The safest course for Con- 
gress, obviously, will be to enact a regulation that neither requires “transmission” 
of ratings nor imposes any specific ratings categories. Even with these limitations, 
however, a “V-Chip” bill, especially one with some labelling requirement, should go 
a long way toward facilitating parental guidance of television-watching by minors. 
It is doubtful that broadcasters and cable operators could ignore viewer demands 
for the creation and transmission of a ratings system. The ultimate effect of any 
such system on antisocial violence remains to be seen. 

POSTSCRIPT BY JUDGE EDWARDS 

As a constitutional scholar, long-time law teacher, and fervent advocate of the 
First Amendment, I am not surprised by the conclusions that I have reached. But, 
as a father and step-father of four children, the husband of a trial judge in Wash- 
ington, D.C. who works with the perpetrators and victims of juvenile violence every 
day, and an Afro-American who has watched the younger generation of his race 
slaughtered by the blight of violence and drugs in the inner-cities of America, I am 
disappointed that more regulation of violence is not possible. Like many parents of 
my vintage, I believe, in my gut, that there is no doubt that the trash that our chil- 
dren see as “entertainment” adversely affects their future, either because they 
mimic what they see or become the potential victims in a society littered with immo- 
rality and too much callous disregard for human life. It is no answer for a parent 
like me to know that I can (and will) regulate the behavior of my children, because 
I know that there are so many other children in society who do not have the benefit 
of the nurturing home that I provide. If I could play God, I would give content to 
the notion of “gratuitous” violence, and then I would ban it from the earth. I am 
not God, however, so I do not know how to reach gratuitous violence without doing 
violence to our Constitution. 
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duction Through Parental Empowerment Act of 1993,” is in fact such a regulation 
is unclear. The relevant portion of that bill “Requires that (1) apparatus designed 
to receive television signals be equipped with circuitry designed to enable viewers 
to block the display of channels, programs, and time slots; and (2) such apparatus 
enable viewers to block display of all programs with a common rating.” H.R. 2888, 
103d Cong., 1st Sess. 3 (1993). 

129. R.A.V. V. City of St. Paul, 112 S. Ct. 2538, 2542 (1992). 

130. The phrase is Professor Nimmer’s. See Melville B. Nimmer, The Right to 
Speak from Times to Time: First Amendment Theory Applied to Libel and Mis- 
applied to Privacy, 56 Cal. L. Rev. 935, 942 (1968). 

131. 315 U.S. 568 (1942). 

132. Id. at 573. 

133. Id. at 571-72. 

134. Valentine v. Chrestensen, 316 U.S. 52 (1942). 

135. New York v. Ferber, 458 U.S. 747 (1982). 

136. The precise levels or contours of the hierarchy cannot be identified with ease, 
for the Court has crafted a complex of category-specific rules. For example, “obscen- 
ity” is deemed to have no constitutional value and may be regulated subject merely 
to rational basis review. See, e.g., Paris Adult Theatre I v. Slaton, 413 U.S. 49, 69 
(1973). Nonmisleading “commercial speech” has intermediate value and is protected 
by a three-part test: (1) the state’s interests must be substantial; (2) the challenged 
regulation must advance interests in a direct and material way; and (3) the extent 
of restriction on speech is in reasonable proportion to interests served. Board of 
Trustees v. Fox, 492 U.S. 469, 475-78 (1989); Central Hudson Gas & Elec. Corp. v. 
Public Serv. Comm’n, 447 U.S. 557, 566 (1980). And “libelous statements,” although 
themselves arguably of no value, sometimes enjoy considerable First Amendment 
protection to ensure that any particular regulation does not excessively chill high- 
value speech. See, e.g.. Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 50-55 (1988); 
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see generally New York Times Co. v. Sullivan, 376 U.S. 254 (1964). The Court has 
wavered on the question whether “libel” itself has any value. Compare Falwell, 485 
U.S. at 52 and Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) (stating that 
“there is no constitutional value in false statements of fact”) with Sullivan, 376 U.S. 
at 279 n.l9 (citing John Stuart Mill for the proposition that “even a false statement 
may be deemed to make a valuable contribution to the public debate”). 

137. See, e.g., R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2559-60 (1992) (White, 
J., concurring); Cohen v. California, 403 U.S. 15, 20 (1971); supra note 133 and ac- 
companying text. 

138. See supra note 136 (quoting Gertz). 

139. See generally Ferber, 458 U.S. at 749 (examining constitutionality of a New 
York criminal statute that prohibits persons from knowingly promoting sexual per- 
formances by children under the age of 16 by distributing material that depicts such 
performances). 

140. See, e.g., Edenfield v. Fane, 113 S. Ct. 1792, 1798 (1993). Consequently, the 
mere fact that television broadcasters and cable operators are (with few exceptions) 
commercial entities does not make their programming commercial speech. See Jo- 
seph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02 (1952) (rejecting notion that mov- 
ies deserve lesser First Amendment protection “because their production, distribu- 
tion, and exhibition is a large-scale business conducted for private profit”). A dif- 
ferent analysis might apply for violent television commercials. Cf. Weirum v. RKO 
General, Inc., 539 P.2d 36 (Cal. 1975) (holding that a radio station could be held 
liable in a wrongful death action for damages arising from an automobile accident 
caused by a promotional broadcast that induced two youths to speed to the site at 
which the station had announced it would give away prize money). 

141. See Miller v. California, 413 U.S. 15, 24 (1973); Cohen v. California, 403 U.S. 
15, 20 (1971) (“Whatever else may be necessary to give rise to the States’ broader 
power to prohibit obscene expression, such expression must be, in some significant 
way, erotic.”); Roth v. United States, 354 U.S. 476, 487 (1957). 

142. For a fuller development of much of the preceding analysis, see 
Krattenmaker & Powe, supra note 14, at 1178-90. 

143. See, e.g.. Tribe, supra note 71, at 836; Stone, supra note 116, at 194. 

144. New York Times Co. v. Sullivan, 376 U.S. 254, 273 (1964); see also, e.g., 
Burson v. Freeman, 112 S. Ct. 1846, 1850 (1992) (“Whatever differences may exist 
about interpretations of the First Amendment, there is practically universal agree- 
ment that a major purpose of that Amendment was to protect the free discussion 
of governmental affairs.”) (quoting Mills v. Alabama, 384 U.S. 214, 218 (1966)). 

145. See Thomas G. Krattenmaker & Lucas A. Powe, Jr., Regulating Broadcast 
Programming 124 & n.ll3 (1994) (citing Larry King Live: Transcript #883, at 4 
(CNN television broadcast, Aug. 2, 1993)). 

146. Cf. Sheppard v. Maxwdl, 384 U.S. 333, 350 (1966) (“The press does not sim- 
ply publish information about trials but guards against the miscarriage of justice 
by subjecting the police, prosecutors, and judicial processes to extensive public scru- 
tiny and criticism.”). 

147. Compare, e.g., Alexander Meiklejohn, The First Amendment is an Absolute, 
1961 Sup. (it. Rev. 245, 255-57 (advancing an expansive view of the types of com- 
munication that serve the self-governance rationale of the First Amendment) with 
Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. 
L.J. 1, 26-28 (1971) (limiting the protection of expression under the self-governance 
rationale to speech that is explicitly political). 

148. See, e.g., Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 578 
(1977) (“There is no doubt that entertainment, as well as news, enjoys First Amend- 
ment protection.”); Kingsley Int’l Pictures Corp. v. Regents, 36() U.S. 684 (1959); Jo- 
seph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02 (1952); cf. First Nat’l Bank of 
Boston V. Bellotti, 435 U.S. 765, 783 (1978) (“The First Amendment goes beyond pro- 
tection of the press and the self-expression of individuals to prohibit government 
from limiting the stock of information from which members of the public may 
draw.”) (citing cases); Miller v. California, 413 U.S. 15, 24 (1973) (stating that in 
finding a work to be obscene, a court must consider whether, “taken as a whole, [it] 
lacks serious literary, artistic, political, or scientific value”) (emphasis added). 

149. See, e.g.. Boos v. Barry, 485 U.S. 312, 318 (1988). 

150. See, e.g.. United States v. United States Dist. (Jourt, 858 F.2d 534, 542 (9th 
Cir. 1988) (Kozinski, J.) (“Unless and until the Supreme Court speaks otherwise, we 
are bound to the view that the constitutional wall against government censorship 
protects this nether region of public discourse [nonobscene sexually explicit mate- 
rial] as fully as the heartland of political, literary and scientific expression and de- 
bate.”). Of course the wisdom of this approach is beyond the scope of this Article. 
See generally Frederick Schauer, Codifying the First Amendment: New York v. 
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Ferber, 1982 Sup. Ct. Rev. 285 (weighing a broad, uniform First Amendment juris- 
prudence against a hierarchy of content-based categories). 

151. 333 U.S. 507 (1948). 

152. Id. at 513 (quoting People v. Winters, 63 N.E.2d 98, 100 (N.Y. 1945)). 

153. Id. at 510. It ought not to be objected that Winters establishes only that vio- 
lent entertainment is within the First Amendment, not that it is high value. See 
generally Frederick Schauer, Categories and the First Amendment: A Play in Three 
Acts, 34 Vand. L. Rev. 265 (1981) (distinguishing the concepts of coverage and pro- 
tection under the First Amendment). Appreciation of that distinction long postdates 
Winters itself. Additionally, the Court specifically stated that the violent pictures 
and stories at issue were “as much entitled to the protection of free speech as the 
best of literature” — a category that the Court, then as now, surely understood to be 
high value. 

154. See, e.g.. Video Software Dealers Ass’n v. Webster, 968 F.2d 684, 688 (8th Cir. 
1992); Zamora v. Columbia Broadcasting Sys., 480 F. Supp. 199, 204—06 (S.D. Fla. 
1979); Sovereign News Co. v. Falke, 448 F. Supp. 306, 394 (N.D. Ohio 1977), re- 
manded on other grounds, 610 F.2d 428 (6th Cir. 1979), cert, denied, 447 U.S. 923 
(1980); see also American Booksellers Ass’n, Inc. v. Hudnut, 771 F.2d 323, 330 (7th 
Cir. 1985), affd mem., 475 U.S. 1001 (1986) (“Violence on television ... is protected 
as speech, however insidious. Any other answer leaves the government in control 
of all of the institutions of culture, the great censor and director of which thoughts 
are good for us.”) (dicta). 

155. Cf. Jefferson Graham, What is Violent? Definitions that Defy Logic, USA 
Today, Feb. 17, 1994, at 3D (characterizing much violent television programming as 
“junk,” “unwatchable,” and “sleazy”). 

156. Winters, 333 U.S. at 518-19. 

157. 354 U.S. 476 (1957). 

158. Id. at 492. 

159. For a brief and insightful account, see Harry Kalven, Jr., A Worthy Tradition 
33-53 (1988). 

160. 413 U.S. 15 (1973). 

161. Id. at 24. 

162. See Video Software Dealers Ass’n v. Webster, 968 F.2d 684 (8th Cir. 1992). 

163. Texas v. Johnson, 491 U.S. 397, 414 (1989) (citing cases). 

164. 403 U.S. 15 (1971). 

165. Id. at 25; see also Winters, 333 U.S. at 510 (“What is one man’s amusement, 
teaches another’s doctrine.”). 

166. The difference between holding a given speech unprotected because it is 
harmful and because it lacks value is nicely manifested in the several opinions in 
New York v. Ferber, 458 U.S. 747 (1982). Compare Ferber, 458 U.S. at 756-66 (em- 
phasizing both the harmfulness and lack of value of child pornography) with id. at 
774-75 (O’Connor, J., concurring) (suggesting that the harms caused by child por- 
nography might justify a ban on its distribution regardless whether the material 
has other value) and id. at 776 (Brennan, J., concurring) (arguing that the distribu- 
tion ban would violate the First Amendment if applied to works of “serious literary, 
artistic, scientific, or medical value”). 

Of course, the idea that value is an improper basis for abridging speech under- 
mines existing categories of lesser-protected speech as well as it does a conceivable 
category of lesser-protected violent entertainment. Most conspicuously, it served as 
the basis for Justices Douglas and Black’s unwavering resistance to the Court’s ob- 
scenity jurisprudence, a view with which Justice Scalia at one time expressed sym- 
pathy. See, e.g., A Book Named “John Cleland’s Memoirs of a Woman of Pleasure” 
V. Massachusetts, 383 U.S. 413, 427-28 (1966) (Douglas, J., concurring); Roth, 354 
U.S. at 511-14 (Douglas & Black, JJ., dissenting); Pope v. Illinois, 481 U.S. 497, 
504-05 (1987) (Scalia, J., concurring); see also City of Cincinnati v. Discovery Net- 
work, Ine., 113 S. Ct. 505, 1517-21 (1993) (Blackmun, J., concurring) (disapproving 
intermediate-value status for nonmisleading commercial speech proposing a legal 
transaction). But see United States v. X-Citement Video, Inc., 115 S. Ct. 464, 473 
(1994) (Scalia, J., dissenting). 

167. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). 

168. See, e.g.. Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 
U.S. 489, 499 (1982); Baggett v. Bullitt, 377 U.S. 360, 372 (1964); Speiser v. Randall, 
357 U.S. 513, 526 (1958). 

169. Winters, 333 U.S. at 518. 

170. 390 U.S. 676 (1968). 

171. Id. at 681. 

172. Id. at 687-88; see also id. at 683 & n.lO (reviewing other examples of uncon- 
stitutionally vague licensing standards). 
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173. Id. at 689. 

174. Video Software Dealers Ass’n v. Webster, 968 F.2d 684, 689-90 (8th Cir. 
1992). 

175. See, e.g., Kolbert, supra note 91; O’Connor, supra note 49; cf. 

Prettyman & Hook, supra note 6, at 331 n.55 (noting the prevalence of copycat 
criminal incidents following news broadcasts of particular crimes). 

176. To be sure, there has been no greater consensus in the Supreme Court re- 
garding the proper level of protection to be afforded sexually explicit material short 
of the obscene than there has been regarding the proper constitutional status of ob- 
scenity itself See generally United States v. United States Dist. Court, 858 F.2d 534, 
541—42 (9th Cir. 1988) (providing a succinct history of cases). The controversy ap- 
parently continues. Compare, e.g., Barnes v. Glen Theatre, Inc., 501 U.S. 560, 566 
(1991) (plurality) (“Nude dancing of the kind sought to be performed here is expres- 
sive conduct within the outer perimeters of the First Amendment, though we view 
it as only marginally so.”) with Sable Communications v. FCC, 492 U.S. 115, 126 
(1989) (applying exacting content-based scrutiny to regulation of indecent but not 
obscene dial-a-porn services). Present doctrine provides full First Amendment pro- 
tection to nonobscene speech. But see R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 
2564 (1992) (Stevens, J., concurring) (claiming that “nonobscene, sexually explicit 
speech” is a “sort of second-class expression” on par with commercial speech in the 
Court’s First Amendment hierarchy). 

177. The fact that, unlike most sexually explicit expression, some televised vio- 
lence depicts conduct that is itself illegal does not direct a contrary conclusion. Such 
an argument would suggest that what makes violent speech worse than sexually ex- 
plicit speech or, say, profane, blasphemous, and plain offensive forms of modern art, 
is not the harm or offense that the various types of speech cause, but rather the 
legality or illegality of the conduct depicted or evoked. 

To be sure, “the First Amendment does not protect violence.” NAACP v. Claiborne 
Hardware Co., 458 U.S. 886, 916 (1982). But representations of violence are not 
themselves violence. This argument is a classic non sequitur. The map is not the 
territory. See American Booksellers Ass’n v. Hudnut, 771 F.2d 323, 330 (7th Cir. 
1985) (stating that “the image of pain is not necessarily pain”). 

178. NYPD Blue, a weekly series from the Emmy-winning producer Steven 
Bochco, is generally considered the most violent program on network television. See, 
e.g., Kim, supra note 3, at 1397 n.56; O’Connor, supra note 49, at 11.26. Because 
the violence in movies far outpaces that which is made for television, the most vio- 
lent fare on cable are Hollywood feature films when shown uncut. See id. 

179. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964). 

180. Police Dep’t v. Mosley, 408 U.S. 92, 95 (1972); see also Regan v. Time, Inc., 
468 U.S. 641, 648-49 (1984) (“Regulations which permit the Government to dis- 
criminate on the basis of the content of the message cannot be tolerated under the 
First Amendment.”). 

181. 395 U.S. 444 (1969). 

182. Brandenburg, 395 U.S. at 444-45. 

183. Id. at 447. 

184. Whether Brandenburg is a species of the “clear and present danger” test first 
enunciated in Schenck v. United States, 249 U.S. 47 (1919), or a replacement has 
generated some debate. See, e.g., Tom Hentoff, Note, Speech, Harm, and Self-Gov- 
ernment: Understanding the Ambit of the Clear and Present Danger Test, 91 
Colum. L. Rev. 1453, 1455 n.ll (1991) (citing varying views). 

We agree with Professor Smolla that the nomenclature is irrelevant so long as the 
elements of the test are properly understood. See Smolla, supra note 54, 
4.02(3)(b)(ii). Unless otherwise noted, we will use the terms “clear and present dan- 
ger test” and “the Brandenburg test” interchangeably. 

185. See, e.g., Gerald Gunther, Learned Hand and the Origins of Modern First 
Amendment Doctrine: Some Fragments of History, 27 Stan. L. Rev. 719 (1975); Mar- 
tin H. Redish, Advocacy of Unlawful Conduct and the First Amendment: In Defense 
of Clear and Present Danger, 70 Cal. L. Rev. 1159 (1982); Hentoff, supra note 184; 
Staughton Lynd, Comment, Brandenburg v. Ohio: A Speech Test for All Seasons?, 
43 U. Chi. L. Rev. 151 (1975). 

186. Of course, our conclusion that Brandenburg does not address governmental 
regulation of television violence should not be read to suggest that programmers 
could air material “directed to inciting or producing” violent behavior. The mere fact 
of its being telecast would not immunize the programming from regulation under 
Brandenburg. 

187. Several courts have visited the issue in tort suits against media entities to 
recover for harms caused when television programs or other entertainment allegedly 
induced viewers either to harm themselves or to commit crimes against others. All 
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that have invoked clear and present danger analysis have denied recovery. See 
Campbell, supra note 14, at 447-53 (discussing cases); Prettyman & Hook, supra 
note 6, at 378-79 & nn.264-69 (same); see also Herceg v. Hustler Magazine, Inc., 
814 F.2d 1017, 1021-23 (5th Cir. 1987). Commentators have likewise concluded that 
Brandenburg permits neither tort suits for media-related imitative violence, see, 
e.g., Prettyman & Hook, supra note 6, at 382; Redish, supra note 185, at 1179 n.90; 
Sims, supra note 14, at 256-62; but see Hilker, supra note 14, at 570-71, nor other 
forms of governmental regulation of televised violence. See Krattenmaker & Powe, 
supra note 145, at 134; Krattenmaker & Powe, supra note 14, at 1191-96. 

188. See, e.g., Prettyman & Hook, supra note 6, at 382; Sims, supra note 14, at 
262; Weingarten, supra note 14, at 747-49. 

189. See generally Kalven, supra note 159, at 119-236 (emphasizing this theme). 

190. To be sure, the Court has muddied the issue by sending mixed and confusing 
signals as to whether the clear and present danger test applies outside of political 
advocacy, as for instance, in the area of press coverage of judicial proceedings and 
pretrial publicity, see, e.g.. Landmark Communications, Inc. v. Virginia, 435 U.S. 
829, 842-45 (1978); Gentile v. State Bar, 501 U.S. 1030 (1991), and the heckler’s 
veto. See, e.g., Texas v. Johnson, 491 U.S. 397, 409-10 (1989). 

191. See, e.g.. Redish, supra note 185, at 1182-83; Schauer, supra note 150, at 
305 (suggesting it “possible that Brandenburg is representative rather than exclu- 
sive”). 

An appreciation of this possibility is frustrated if one subscribes to the minority 
view that the clear and present danger test demarcates a category of low-value 
speech rather than constituting a test for restriction of high-value speech. See, e.g., 
Herceg v. Hustler Mag., Inc., 814 F.2d 1017, 1020 (5th Cir. 1987); id. at 1026 (Jones, 
J., concurring in part, dissenting in part); Prettyman & Hook, supra note 6, at 370; 
Stone, supra note 116, at 194; Rim, supra note 3, at 1406. Of course, whichever view 
one takes, the result is the same: if the test is satisfied, the speech at issue can 
be suppressed consistent with the First Amendment. Still, it will much clarify mat- 
ters once we determine that the test does not apply to have recognized that the 
paradigmatic speech generally subject to the clear and present danger test is polit- 
ical advocacy and thus unquestionably high value. Hence, Professor Schauer’s insist- 
ence that, although “there are numerous doctrinal paths to nonprotection,” we can 
best come to understand “the increasingly complex nature of the First Amendment” 
by keeping the paths analytically distinct. Schauer, supra note 150, at 299. 

192. E.g., Turner Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445, 2459 (1994); 
United States v. Eichman, 496 U.S. 310, 318 (1990); Texas v. Johnson, 491 U.S. 397, 
412 (1989); Boos v. Barry, 485 U.S. 312, 321 (1988). Justice Kennedy, on occasion, 
has objected to this conclusion. See, e.g., Burson v. Freeman, 112 S. Ct. 1846, 1858- 
59 (1992) (Kennedy, J., concurring) (explaining that another such exception should 
apply when abridgement of speech is necessary to accommodate a conflicting con- 
stitutional right); Simon & Schuster, Inc. v. New York State Crime Victims Bd., 502 
U.S. 105, 124-28 (1991) (Kennedy, J., concurring) (urging that clear and present 
danger test should remain one of very few narrow exceptions to absolute prohibition 
against content-based regulations of high-value speech). 

193. Dicta in some opinions suggests that, even within the universe of content- 
based regulations of high-value speech, the level of scrutiny might be affected by 
such considerations as whether the speech is in a public forum and the degree to 
which the speech is on core political matters. See, e.g.. Boos, 485 U.S. at 321 (“Our 
cases indicate that as a content-based restriction on political speech in a public 
forum, [the instant regulation] must be subjected to the most exacting scrutiny.”) 
(emphasis in original). Supreme Court case law squarely rejects the implication. The 
Court has consistently applied most exacting scrutiny to content-based regulations 
of nonpolitical high-value speech. See, e.g., Simon & Schuster, 502 U.S. 105, 115- 
21 (1991) (stories about crime); Sable Communications, Inc. v. FCC, 492 U.S. 115, 
126 (1989) (dial-a-porn phone services). Indeed, in R.A.V. v. City of St. Paul, 112 
S. Ct. 2538, 2545-50 (1992), the Court applied exacting scrutiny to a content-hased 
distinction drawn among types of fighting words, which the Court acknowledged is 
low-value speech. 

194. E.g., Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 657 (1990) (cit- 
ing Buckley v. Valeo, 424 U.S. 1, 44-45 (1976) (per curiam)); United States v. Grace, 
461 U.S. 171, 177 (1983) (stating that content-based restrictions “will be upheld only 
if narrowly drawn to accomplish a compelling governmental interest”). 

In fact, at least one respected commentator refers to the standard of review to 
be applied to content-based restrictions of high-value speech as “strict scrutiny.” See 
Smolla, supra note 54, 3.03[1]. 

195. Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 540 (1980). 

196. Bank of Boston v. Bellotti, 435 U.S. 765, 786 (1978) (quoting cases). 
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197. Sable, 492 U.S. at 126. 

198. Simon & Schuster, 502 U.S. at 118 (quoting Arkansas Writers’ Project, Inc. 
V. Ragland, 481 U.S. 221, 231 (1987)); see also R.A.V., 112 S. Ct. at 2549-50; 
Burson, 112 S. Ct. at 1851; Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 
U.S. 37, 45 (1983); Widmar v. Vincent, 454 U.S. 263, 270 (1981); Globe Newspaper 
Co. V. Superior Court, 457 U.S. 596, 606-07 (1982) (“necessitated by a compelling 
governmental interest, and is narrowly tailored to serve that interest”); Frisby v. 
Schultz, 487 U.S. 474, 481 (1988) (quoting Perry, 460 U.S. at 45); Smith v. Daily 
Mail Publishing Co., 443 U.S. 97, 103 (1979) (content-based abridgement is uncon- 
stitutional “absent a need to further a State interest of the highest order”). 

199. It is worth noting that the Court’s approach is not really a balancing test. 
Under exacting scrutiny, one side of the scale is, at least in theory, assigned a fixed 
weight. A limited-tier First Amendment jurisprudence that treats all speech outside 
of a few narrow categories as equally high value, see generally supra Part III, 
strongly suggests an approach such as the Court has developed. It does not, how- 
ever, necessitate it. The Court could apply a uniformly strict balancing formula to 
all regulations of high-value speech, while crafting more lenient rules (of either a 
categorical or balancing nature) for low-value expression. 

200. See, e.g., Bellotti, 435 U.S. at 786 (citing Elrod v. Burns, 427 U.S. 1347, 362 
(1976)). 

201. For a flavor of the untethered subjectivism that a judicial inquiry into 
“compellingness” entails, see TBS, 114 S. Ct. at 2478 (O’Connor, J., dissenting in 
part): 

The interest in localism, either in the dissemination of opinions held by the lis- 
teners’ neighbors or in the reporting of events that have to do with the local commu- 
nity, cannot be described as “compelling” for the purposes of the compelling State 
interest test. It is a legitimate interest, perhaps even an important one — certainly 
the government can foster it by, for instance, providing subsidies from the public 
fisc — but it does not rise to the level necessary to justify content-based speech re- 
strictions. . . . The interests in public affairs programming and educational pro- 
gramming seem somewhat weightier, though it is a difficult question whether they 
are compelling enough to justify restricting other sorts of speech. 

202. Because the requirement of narrow tailoring is so stringent, and so often 
proves fatal, it is most common for the Court to assume arguendo that the asserted 
interest is compelling and then to invalidate the regulation as underinclusive (regu- 
lation does not satisfactorily advance the interest), overbroad (regulation abridges 
too much speech), and/or overly burdensome (regulation places too great a restric- 
tion on the speech that it regulates). 

203. See generally Elena Kagan, The Changing Faces of First Amendment Neu- 
trality: R.A.V. V. St. Paul, Rust v. Sullivan, and the Problem of Content-Based 
Underinclusion, 1992 Sup. Ct. Rev. 29. This is the situation exemplified by a regula- 
tion that excludes a certain category of speech from what would otherwise be a per- 
missible time, place, and manner restriction, thereby subjecting the regulation to ex- 
acting content-based scrutiny. In R.A.V., for instance, the Court applied exacting 
scrutiny to a hate-speech ordinance only because the regulation proscribed some, 
but not all, fighting words. The majority denied that it was engaging in some sort 
of “underinclusiveness” analysis. 112 S. Ct. at 2545. 

204. See, e.g.. City of Ladue v. Gilleo, 114 S. Ct. 2038, 2043-44 (1994); Austin v. 
Michigan Chamber of Commerce, 494 U.S. 652, 677-78 (1990) (Brennan, J., concur- 
ring); FCC V. League of Women Voters of Cal., 468 U.S. 364, 396 (1984); Bellotti, 
435 U.S. at 793 (“The exclusion of Massachusetts business trusts, real estate invest- 
ment trusts, labor unions, and other associations undermines the plausibility of the 
State’s purported concern for the persons who happen to be shareholders in the 
banks and corporations covered by [the statute].”). 

205. The Court’s opinions in Smith v. Daily Mail Publishing Co., 443 U.S. 97 
(1979), and Florida Star v. B.J.F., 491 U.S. 524 (1989), are illustrative. In Daily 
Mail the Court invalidated a State criminal statute that prohibited newspapers from 
publishing, without the consent of the juvenile court, the name of any youth charged 
as a juvenile offender. It reasoned that the application of the ban only against news- 
papers (and not against, for example, the electronic media) could not serve the 
state’s arguably compelling interest in protecting the anonymity of juvenile offend- 
ers in order to promote their rehabilitation. See Daily Mail, 443 U.S. at 104-05; id. 
at 110 (Rehnquist, J., concurring in the judgment). 

Florida Star involved similar facts. A State law barred “instruments of mass com- 
munication” from publishing the name of a victim of sexual assault. Florida Star, 
491 U.S. at 526 (quoting Fla. Stat. ch. 794.03 (1987)). The Court held, inter alia, 
that the statute’s failure to prohibit any disclosure by private individuals prevented 
the State from “satisfactorily accomplishing its stated purpose” of protecting the pri- 
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vacy of sexual assault victims. Id. at 541; see also id. at 541-42 (Scalia, J., concur- 
ring in part) (“[A] law cannot be regarded as protecting an interest ‘of the highest 
order,’ . . . and thus as justifying a restriction upon truthful speech, when it 
leaves appreciable damage to that supposedly vital interest unprohibited.”) (quoting 
Daily Mail, 443 U.S. at 103). Cf City of Cincinnati v. Discovery Network, 113 S. Ct. 
1505 (1993) (engaging in a similar form of analysis under intermediate scrutiny for 
regulations of commercial speech). 

206. See, e.g., supra note 205 (quoting Florida Star); see also Bellotti, 435 U.S. 
at 795; NAACP v. Alabama, 357 U.S. 449, 464 (1958). 

207. Florida Star, 491 U.S. at 540. 

208. See supra note 194 (quoting the formulation from United States v. Grace, 461 
U.S. 171 (1983)). 

209. See, e.g., Simon & Schuster, 502 U.S. at 122 (invalidating law that requires 
criminals to escrow income from works describing their crimes on the ground that, 
although it serves compelling interest in ensuring compensation of victims, it is not 
narrowly tailored because it “clearly reaches a wide range of literature that does not 
enable a criminal to profit from his crime while a victim remains uncompensated”); 
Frisby v. Sehultz, 487 U.S. 474, 485 (1988) (stating that “statute is narrowly tai- 
lored if it targets and eliminates no more than the exact source of the ‘evil’ it seeks 
to remedy”); FCC v. League of 'Women 'Voters of Cal., 468 U.S. 364, 392-95 (1984); 
Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607-09 (1982) (holding that 
blanket statutory exclusion of press and public from trials of sex offenses involving 
victims under the age of 18 is not narrowly tailored to serve the compelling State 
interest in protecting minor victims from further trauma because the effect of press 
coverage upon the minor victim will presumably vary on a case-by-case basis). 

210. Overbreadth is also a term of art to distinguish cases in which parties ad- 
vance the interests of other persons not before the court from cases in which parties 
challenge a regulation as applied to them. See, e.g., R.A.V., 112 S. Ct. at 2542 n.3; 
Board of Trustees v. Fox, 492 U.S. 469, 482-83 (1989). We are not now speaking 
of rules of third-party standing. For purposes of the narrowly tailored prong of ex- 
acting First Amendment scrutiny, a statute is precisely drawn if and only if it does 
not restrict speech that it need not to achieve its objective. 

211. For example, as an alternative ground for its opinion in Daily Mail, the 
Court held that the regulation was overly burdensome because there was no evi- 
dence that the State could not have adequately enforced its publication prohibition 
through a means short of criminal penalties. Daily Mail, 443 U.S. at 105; see also 
Consolidated Edison Co. v. Public Serv. Comm’n, ‘W'l U.S. 530, 642 n.ll (1980) (as- 
suming arguendo a compelling State interest in protecting privacy of captive recipi- 
ents of the monthly bill, a less burdensome means would be to require utility to stop 
sending inserts to the homes of customers who object). 

212. Of course, a given regulation might fail both aspects of the narrowly tailored 
prong. That is, it might be both overbroad and overly burdensome. For example, in 
FEC V. Massachusetts Citizens for Life, 479 U.S. 238 (1986), the Court applied strict 
scrutiny to a statute that, as construed, prohibited corporations from using general 
treasury funds for “express advocacy” in any Federal election. Id. at 249. The Court 
found the statute infirm for two reasons. First, assuming arguendo that the ban on 
the use of general treasury funds by commercial corporations served Congress’ com- 
pelling interest in preventing corruption of the electoral process, the Court con- 
cluded that electoral spending by noncommercial political corporations does not 
raise the same concerns. Id. at 256-62. Therefore, the application of the ban to non- 
commercial political corporations such as respondent established that the statute 
was not narrowly tailored to achieve the government’s compelling interest. Id. at 
263. 

Second, the Court assumed, again arguendo, that Congress had a compelling in- 
terest in protecting the interests of contributors to noncommercial corporations who 
might not want their contributions to be used for electioneering. Id. at 260. The 
Court then concluded that such an interest could be advanced through “less burden- 
some” means than the ban on electoral use of general treasury funds. Id. at 261. 
Congress could, for example, merely require that noncommercial corporations inform 
potential contributors that funds might be used for advocacy in Federal elections. 
Id. The Court concluded that the narrowly tailored criterion of exacting scrutiny de- 
manded that a content-based regulation of speech be both the least burdensome and 
the least restrictive means available: “Where at all possible, government must cur- 
tail speech only to the degree necessary to meet the particular problem at hand, and 
must avoid infringing on speech that does not pose the danger that has prompted 
regulation.” Id. at 265. 

213. The fact that the prong is more absolute does not mean that it requires per- 
fection. Some minimum degree of overbreadth might be permissible. See Austin v. 
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Michigan Chamber of Commerce, 494 U.S. 662, 661 (1990) (upholding regulation as 
“not substantially overbroad” and drawing no distinction between overbreadth or 
“overinclusiveness” in facial and as-applied challenges). 

214. 487 U.S. 781 (1988). 

215. Id. at 800; see also Schaumburg v. Citizens for a Better Env’t, 444 U.S. 620, 
637 & n.ll (1980) (finding that broad prophylactic ban on canvassing not narrowly 
tailored because enforcement of existing laws against fraud would sufficiently serve 
purported governmental objective). 

216. Riley, 487 U.S. at 800. 

217. 112 S. Ct. 1846 (1992). 

218. Id. at 1852. The Court then undertook a lengthy discussion of the evolution 
of the secret ballot, both in Australia and the United States. See id. at 1852-55. 

219. The plurality concluded that, because “all 50 States, together with numerous 
other Western democracies” followed a tradition of using “a secret ballot secured in 
part by a restricted zone around voting compartments,” this “wide-spread and time- 
tested consensus demonstrates that some restricted zone is necessary in order to 
serve the States’ compelling interest in preventing voter intimidation and election 
fraud.” Id. at 1855. This notion of “necessary” is far short of “essential.” 

Justice Scalia concurred on the ground that the law was a reasonable viewpoint- 
neutral regulation. Justice Thomas did not participate in the decision, and Justice 
Stevens, who was joined by Justice O’Connor and Justice Souter, dissented. The dis- 
senters argued that, “under the plurality’s analysis, a State need not demonstrate 
that contemporary demands compel its regulation of protected expression; it need 
only show that that regulation can be traced to a longstanding tradition.” Id. at 
1865. 

220. Id. at 1865 (Stevens, J., dissenting). 

221. Although commentators routinely note both types of alleged harm, few trans- 
late the two into distinct interests requiring different legal analyses. 

According to a theory developed by George Gerbner at the University of Penn- 
sylvania’s Annenberg School for Communication, television violence harms society 
in a more insidious way than merely by stimulating discrete individual acts of ag- 
gression. Its more profound effect is to cultivate fear, anxiety, and an acceptance 
of power relations that breeds docility and resistance to change. See Krattenmaker 
& Powe, supra note 14, at 1157-70; see also Kim, supra note 3, at 1390-91 & 
nn.30-31. It is hard to tell whether this theory is intended to embrace more than 
the “psychological well-being” interest. Whatever the merits of this argument, it be- 
longs more to the arena of philosophy and social theory than it does to legal anal- 
ysis, at least until it can be framed in more concrete terms. Such an amorphous and 
unevaluable social danger probably cannot constitute a “compelling interest” within 
the meaning of First Amendment scrutiny. Cf. West Virginia Bd. of Educ. v. 
Barnette, 319 U.S. 624, 640—42 (1943) (holding that clear and present danger test 
requires concrete harm to individuals and that harm to “national unity” is too nebu- 
lous to justify restriction of speech). 

222. New York v. Berber, 458 U.S. 747, 756-57 (1982) (quoting Globe Newspaper 
Co. V. Superior Court, 467 U.S. 596, 607 (1982)). 

223. Thus, the oft-stated objection that regulation of media violence is unconsti- 
tutionally paternalistic misses the mark. See, e.g., Robert S. Peck, The First Amend- 
ment and Television Violence 1-2 (Dec. 2, 1993) (draft memorandum for the ACLU) 
(on file with the authors); Krattenmaker & Powe, supra note 14, at 1157; Kim, 
supra note 3, at 1430 (“[D]o viewers prefer violence? 'The answer to this question 
is critical to the policy debate on this issue. If viewers want violence, then there 
really isn’t much to debate — the public is getting what it wants.”). 

To be sure, the First Amendment forbids the government to prevent adults from 
receiving information on the grounds that the messages will be harmful to them. 
See, e.g., First National Bank of Boston v. Bellotti, 435 U.S. 765, 791 n.31 (1978) 
(citing cases). But such a flat constitutional ban does not apply when the govern- 
ment’s justification is either to prevent harm to persons other than the willing lis- 
teners (i.e., to combat externalities) or to protect children in the audience. 

224. In sum, the question is whether, and to what extent, televised violence con- 
tributes to antisocial violent behavior. That is, absent televised violence (or, more 
precisely, absent the particular programming that a specific regulation might elimi- 
nate) how many violent acts would be prevented? 

225. Krattenmaker & Powe, supra note 14, at 1135. 

226. See George Comstock, The Evolution of American Television 159-238 (1989), 
for a thoughtful and accessible treatment of some of the important literature. 

227. These experiments are summarized in Albert Bandura, Aggression: A Social 
Learning Analysis 72-76 (1973). 

228. See the discussion in Krattenmaker & Powe, supra note 14, at 1138-39. 
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229. Examples of such experiments are discussed id. at 1139-42. As in Stanley 
Milgram’s famous experiments about the banality of evil, the subject is told that the 
press of a button or turn of a dial will deliver an electric shock to another person 
who is connected to the machine. In fact, the latter individual, an associate of the 
experimenter, does not actually experience pain or discomfort. 

230. As the principal skeptic in the social scientific community has conceded, “[i]t 
seems clear that . . . viewing violent material on television or film in the laboratory 
can increase aggressive responses in the laboratory.” Jonathan L. Freedman, Effect 
of Television Violence on Aggressiveness, 96 Psychol. Bull. 227, 228 (1984). 

231. See, e.g., id. 

232. This experiment is well summarized in Spitzer, supra note 53, at 106-06. 
Boys in the former group watched such programs as Bonanza and The Rifleman. 
Programs for the latter group included Andy Williams and Gomer Pyle. Id. 

233. There were further reasons to discredit the study. For example, the boys may 
have outfoxed the researchers. Having guessed the purpose of the experiment, boys 
assigned the aggressive diet may have tried to curb their aggression (and boys in 
the other group may have acted up) to convince the adults that violent programming 
did not induce aggression and thereby to preserve their preferred television fare. Id. 

234. See Comstock, supra note 226, at 232-33; L. Rowell Huesmann et al.. The 
Effects of Television Violence on Aggression: A Reply to a Skeptic, in Psychology and 
Social Policy 191, 193-96 (Peter Suedfeld & Philip E. Tetlock eds., 1992). 

235. See, e.g., Comstock, supra note 226, at 232 (“It is widely acknowledged that 
the several field experiments which have been conducted are uninterpretable as a 
body of evidence.”); Freedman, supra note 230, at 234. 

236. Freedman, supra note 230, at 236-37. 

237. See, e.g., id. at 237. 

238. William A. Belson, Television Violence and the Adolescent Boy (1978). 

The study was financed by CBS. 

239. Id. at 520-21. 

240. Id. at 15. 

241. Monroe M. Lefkowitz et al.. Growing Up to Be Violent: A Longitudinal Study 
of the Development of Aggression (1977). 

242. Television & Behavior, supra note 7, at 6. 

243. In the most thorough examination of televised violence in the legal literature 
to date, Krattenmaker & Powe concluded: “Upon analyzing the methodologies and 
definitions employed by the researchers, a reasonable person must conclude that no 
acceptable evidence supports the violence hypothesis.” Krattenmaker & Powe, supra 
note 14, at 1169-70; see also id. at 1170 (Given “the available evidence concerning 
the impact of televised violence . . . [no] foreseeable regulatory program designed 
to inhibit or channel violent programming . . . could be supported by any acceptable 
view of rational policy formulation.”). In a more recent appraisal, the same authors 
are still critical of the data but less strident. See Krattenmaker & Powe, supra note 
145, at 126-32; see also Spitzer, supra note 53, at 116. 

244. Some critics have also questioned the reliability of the published data, alleg- 
ing that biases and predispositions of journal editors have skewed the published 
findings in favor of studies that report positive results. See Spitzer, supra note 53, 
at 116; Jonathan L. Freedman, Television Violence and Aggression: What Psycholo- 
gists Should Tell the Public, in Psychology and Social Policy 179, 185 (Peter 
Suedfeld & Philip E. Tetlock eds., 1992 ); Krattenmaker & Powe, supra note 14, at 
1154-55. 

While some publication demand effect might exist, it is impossible to determine 
how to factor such a datum into an overall assessment of the validity of the violence 
hypothesis. Indeed, the critics do not attempt to quantify this objection and are will- 
ing to rely upon speculation and anecdotal evidence. One meta-analytical report dis- 
cerned no statistically significant difference between the results achieved in pub- 
lished and unpublished studies. Wendy Wood et al.. Effects of Media Violence on 
Viewers’ Aggression in Unconstrained Social Interaction, 109 Psychol. Bull. 371, 
373-80 (1991). 

245. See, e.g., Freedman, supra note 244, at 184-87. 

246. See generally id.; Spitzer, supra note 53, ch. 6; Freedman, supra note 230; 
Krattenmaker & Powe, supra note 14, at 1147-57. 

247. See supra note 236 and accompanying text. 

248. For the skeptical position on the correlational survey data, see Freedman, 
supra note 230, at 237-43. For a more recent, though less elaborate statement, see 
Freedman, supra note 244, at 181-83. 

249. The import of Huesmann et al.’s response to Freedman on the question of 
correlational surveys is that cross-lagged correlational analysis (which is the method 
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described for illustrative purposes supra text accompanying note 241) is less reliable 
than regression analysis. See Huesmann et al., supra note 234, at 197. 

250. Krattenmaker & Powe, supra note 14, at 1155. 

251. Id.; Spitzer, supra note 53, at 114. 

252. Krattenmaker & Powe, supra note 14, at 1156; see also Spitzer, supra note 
53, at 114 (quoting definition approvingly). 

253. Krattenmaker & Powe, supra note 14, at 1152 (citation omitted). 

254. See Comstock, supra note 226, at 237. 

255. Huesmann et al., supra note 234, at 192-93. 

256. Comstock, supra note 226, at 228; see also Wood et al., supra note 244, at 
374. 

257. See, e.g., Comstock, supra note 226, at 234-35. We might add that, given 
Occam’s Razor, this fact should provoke little concern. 

258. Huesmann et al., supra note 234, at 192; see also Comstock, supra note 226, 
at 228 (emphasizing that “[t]he many experiments are, on the whole, so consistent 
in outcome, so complementary and plausible in leading to explanations for the ef- 
fects of television violence on aggressive and antisocial behavior, and so logically 
linked to and consistent with the outcome of research on other kinds of media ef- 
fects and on topics other than media effects”). 

259. “Meta-analyses are statistical procedures to represent the outcomes of indi- 
vidual studies in a standardized metric. These outcomes can then be aggregated to 
yield an estimate of effect across a body of literature.” Wood et al., supra note 244, 
at 372. 

260. See, e.g., id. (aggregating 23 experimental studies that investigated aggres- 
sion by children and adolescents in unconstrained social interaction and finding sig- 
nificant support for the causal hypothesis); F. Scott Andison, TV Violence and View- 
er Aggression: A Cumulation of Study Results 1956-1976, 41 Pub. 

Opinion Q. 314 (1977); Susan Hearold, A Synthesis of 1043 Effects of Television 
on Social Behavior, in 1 George Comstock, Public Communication and Behavior 65 
(1986). 

261. Comstock, supra note 226, at 198-99; Huesmann et al., supra note 234, at 
191. 

262. Krattenmaker & Powe, supra note 14, at 1155. 

263. Id. at 1156; see also Krattenmaker & Powe, supra note 145, at 132. 

264. For example, many commentators have opined that the telecast of sporting 
events causes as much violent behavior by its viewers as does any other type of tele- 
vision programming. See, e.g., O’Connor, supra note 49, at II. 1 (noting the high inci- 
dence of spousal and partner abuse immediately following the Superbowl); Anna 
Quindlen, Time to Tackle This, N.Y. Times, Jan. 17, 1993, at A17 (noting that Super 
Bowl Sunday may be one of the busiest days of the year at shelters for battered 
women). 

265. Belson, supra note 238. For a brief summary of Belson’s conclusions, see 
Comstock, supra note 226, at 233-35. See also Brandon S. Centerwall, Reviews and 
Commentary: Exposure to Television As a Risk Factor for Violence, 129 Am. J. Epi- 
demiology 643, 643-44 (1989) (discussing other studies correlating television vio- 
lence and criminal behavior). It is thus not the case, as Krattenmaker and Powe 
have contended, that empirical investigators have not even attempted to measure 
the effect of television violence on antisocial aggressive behavior. See Krattenmaker 
& Powe, supra note 145, at 132; Krattenmaker & Powe, supra note 14, at 1156- 
57. 

266. Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 543 (1980). 
Even when regulating commercial speech, the State “must demonstrate that the 
harms it recites are real and that its restriction will in fact alleviate them to a ma- 
terial degree.” Edenfield v. Fane, 113 S. Ct. 1792, 1800 (1993). A fortiori, the State 
must make at least as strong a showing when regulating high-value speech. 

267. Sable Communications v. FCC, 492 U.S. 115, 129 (1989); Landmark Commu- 
nications, Inc. V. Virginia, 435 U.S. 829, 843 (1978). 

268. 114 S. Ct. 2445 (1994). 

269. Id. at 2471. The Court then denied summary judgment for the government, 
holding that the record did not adequately establish that must-carry legislation was 
necessary to preserve the viability of local broadcasting. See also id. at 2472 (Black- 
mun, J., concurring) (emphasizing both “the paramount importance of according 
substantial deference to the predictive judgments of Congress,” and the high stand- 
ard for summary judgment); id. at 2473 n.l (Stevens, J., concurring) (agreeing with 
the test set out by the majority but indicating his judgment that the standard was 
satisfied). 

270. See also Columbia Broadcasting Sys., Inc. v. Democratic Nat’l Comm., 412 
U.S. 94 (1973): 



71 


The judgment of the legislative branch cannot be ignored or undervalued simply 
because one segment of the broadcast constituency casts its claim under the um- 
brella of the First Amendment. That is not to say we “defer” to the judgment of the 
Congress . . . on a constitutional question. . . . The point is, rather, that when we 
face a complex problem with many hard questions and few easy answers we do well 
to pay careful attention to how the other branches of Government have addressed 
the same problem. Id. at 103. 

271. For example, in Globe Newspaper Co. v. Superior Court, the Court refused 
to accept the State’s effort to justify its ban on public and press from certain sex 
offense trials by reference to its interest in encouraging minor victims to testify: 

The Commonwealth has offered no empirical support for the claim that the rule 
of automatic closure . . . will lead to an increase in the number of minor sex victims 
coming forward and cooperating with State authorities. Not only is the claim specu- 
lative in empirical terms, but it is also open to serious question as a matter of logic 
and common sense. 457 U.S. 596, 609-10 (1982). See also First Nat’l Bank of Boston 
v. Bellotti, 435 U.S. 765, 789-90 (1978) (remarking that the state’s arguments for 
how the challenged statute would advance its purported interest are neither “sup- 
ported by record or legislative findings” nor “inherently persuasive”). 

272. It seems next to impossible to demonstrate that a given claim is intuitively 
sound to one who is not already convinced. Perhaps this is one question on which 
opinion polls constitute persuasive evidence. See supra note 1 and accompan 3 dng 
text. 

To undermine the intuitive appeal of the violence hypothesis, one would need not 
merely to question the social science data, but also to suggest a plausible causal the- 
ory for why televised violence would not contribute to societal violence. One theory 
has proposed that televised violence provides a cathartic effect upon viewers, there- 
by giving them an opportunity for vicarious release of their violent urges. According 
to the catharsis hypothesis, then, televised violence might actually reduce social vio- 
lence. Whatever the theory’s abstract plausibility or its validity when applied to 
other phenomena, most social scientists agree that it does not describe the effect of 
television violence. See infra note 312. 

273. See, e.g., Huesmann et ah, supra note 234, at 198 (claiming that “definitive 
proof’ of a causal effect “is a logically unreachable conclusion, according to Popper’s 
. . . falsificationist analysis”); Comstock, supra note 226, at 9. Comstock notes: 

[I]t would be foolish to pretend that “research,” given the resources that have 
been devoted to any particular question, will consistently reply with compelling, de- 
finitive answers, or that there are not some questions that are difficult or impossible 
to confront directly in any sound way by available methods and techniques. We 
should not be afraid that empirical evidence will mislead us as much as we should 
be careful that we do not discard what it can tell us by subjecting it to unrealistic 
or inconsistent standards. Id. (emphasis added). 

274. See Freedman, supra note 244, at 179 (“Some of those who read the available 
research carefully may conclude that the effect probably exists, others will find that 
they are unable to make a reasonable guess, and still others will be led to think 
that watching TV violence probably does not affect aggression.”). Contrast this 
measured skepticism with Krattenmaker and Powe’s conclusions in their 1978 arti- 
cle. See supra note 243. 

275. It would not do, of course, for advocates of television violence regulation to 
define the government’s objective as the elimination of social violence caused by 
viewing television violence. By ensuring a closer fit between ends and means, such 
a move would permit the conclusion that the regulation not merely “serves,” but ac- 
complishes, the state’s interest. Cf. Simon & Schuster, Inc. v. New York State Crime 
Victims Bd., 502 U.S. 105, 120 (1991) (“[T]he Board has taken the effect of the stat- 
ute and posited that effect as the state’s interest. If accepted, this sort of circular 
defense can sidestep judicial review of almost any statute, because it makes all stat- 
utes look narrowly tailored.”). Still, whether the state’s reformulated interest is 
“compelling” depends on the amount of societal violence that television violence 
causes. 

276. Centerwall, supra note 265. 

277. Centerwall looked at only white homicide rates in the United States and 
South Africa because of the greater difference in living conditions of blacks in the 
two countries. In Canada, which was 97 percent white when television was intro- 
duced, Centerwall examined overall homicide data. Id. at 645. 

278. There was a delay of 10-15 years in both countries before the homicide rate 
began steadily to climb — a lag that would coincide with the maturation to criminal 
age of the first generation of children raised with television. Id. 

279. Id. at 651. 
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280. Brandon S. Centerwall, Special Communication — Television and Violence: 
The Scale of the Problem and Where to Go From Here, 267 JAMA 3069, 3061 
(1992). 

281. Krattenmaker & Powe, supra note 145, at 125 n.ll5 (“Neither [Centerwall], 
nor we, have any idea whether the supposed good things television shows might bal- 
ance out the supposed bad things television shows.”). 

282. See, e.g., Freedman, supra note 230, at 236; Freedman, supra note 244, at 
180; Schlegel, supra note 62, at 200 & nn.70-71. 

There are two distinct reasons for this hypothesis. One view, emphasizing oppor- 
tunity costs, speculates that the likely alternatives to watching television tend, in 
the aggregate, to teach prosocial behavior. The second view is grounded in the no- 
tion that all programming that arouses the viewer causes aggressive behavior. On 
the arousal hypothesis, see infra note 308 and accompan 3 dng text. 

283. Pearl, supra note 2, at 231, 239-40; see also Wood et al., supra note 244, 
at 378 (“Exposure to media violence may have a small to moderate impact on a sin- 
gle behavior, but cumulated across multiple exposures and multiple social inter- 
actions the impact may be substantial.”). 

284. The result would surely be otherwise were Congress to impose any form of 
violence regulation only upon broadcasters, thereby widening the already consider- 
able gap between broadcast and cable fare. Although we cannot conceive that such 
a rule would pass exacting scrutiny, it is also true that under existing law it would 
not need to. Presently, content-based regulations of broadcast speech must be nar- 
rowly tailored to further a substantial government interest. See, e.g., FCC v. League 
of Women Voters of Cal., 468 U.S. 364, 380 (1983). However, the positive effect of 
a broadcast-only regulation would be so minimal (indeed, to the extent it spurs in- 
creased viewership of cable’s more violent programming, it would be counter-produc- 
tive), that we doubt it would serve even a “substantial” government interest. 

The foregoing reason why a broadcast-only regulation would be unconstitutional 
should be distinguished from a possible equal protection violation. A conclusion that 
gross underinclusiveness prevents the regulation from accomplishing a compelling 
(or substantial) interest does not depend, as would an equal protection challenge, 
upon a determination that broadcast and cable television are similarly situated. See 
Austin V. Michigan Chamber of Commerce, 494 U.S. 652, 666-68 (1990), for a help- 
ful discussion of the use of underinclusiveness in an equal protection challenge to 
a content-based speech restriction. 

285. See, e.g., Erznoznik v. City of Jacksonville, 422 U.S. 205, 212-14 (1975) (re- 
fusing to uphold ordinance that prohibited drive-in movie theaters whose screens 
are visible from a public space from showing films containing nudity on grounds of 
protecting children from harm). 

286. See, e.g., Albert, supra note 16, at 1302-03: 

In recent years, medical authorities and social scientists increasingly have criti- 
cized television for being excessively violent. Their concern grows out of a belief that 
televised violence presents a special threat to the health of younger viewers. Critics 
of violent programming and defenders of the television industry have engaged in an 
intense, emotion-charged debate over whether viewing televised violence actually 
causes aggressive behavior. 

287. Of course, political systems often elude this difficulty by defining antisocial 
behavior to be pathological. Liberal societies do not. 

288. The Supreme Court’s obscenity and indecency cases do not require a contrary 
conclusion. In Ginsberg v. New York, 390 U.S. 629 (1968), the Court upheld a State 
law that prohibited the sale to persons under 17 of sexually explicit materials that, 
while nonobscene as to adults, were defined to be obscene as to minors. The Court 
held that the statute served the state’s compelling interests both in facilitating pa- 
rental control over their children’s exposure to such material and in protecting the 
well-being of society’s youth. In regard to the latter interest, the Court conceded the 
lack of scientific evidence that viewing sexually explicit materials is injurious to mi- 
nors. However, it reasoned that, because the proscribed material was obscene (under 
the now-obsolete “variable obscenity” standard), the Constitution required only “that 
it was not irrational for the legislature to find that exposure to material condemned 
by the statute is harmful to minors.” Id. at 641. 

Since Ginsberg, the Court has often assumed that indecency is harmful to chil- 
dren, but its decisions have not relied on this mere supposition. For example, when, 
in FCC V. Pacifica Found., 438 U.S. 726 (1978), the Court upheld the FCC’s power 
to regulate an indecent radio broadcast, it cited to both interests identified by the 
Court in Ginsberg. Pacifica Foundation, 438 U.S. at 749. Most significantly, the 
Court’s decision could have rested fully on Congress’ interest “in supporting “par- 
ents’ claim to authority in their own household.’ “ Id. (quoting Ginsberg, 390 U.S. 
at 639). In Sable Communications v. FCC, 492 U.S. 115 (1989), the Court observed 
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that the State has a compelling interest in protecting minors from the influence of 
indecent materials, id. at 126, en route to invalidating a ban on dial-a-porn services 
for being overly burdensome. 

In New York v. Ferber, 458 U.S. 747 (1982), the Court upheld a State prohibition 
on the distribution of child pornography on the grounds that “the prevention of sex- 
ual exploitation and abuse of children constitutes a government objective of sur- 
passing importance.” Id. at 757. Even though Ferber did not challenge this deter- 
mination, the Court cited to an extensive social science literature purporting to es- 
tablish “that the use of children as subjects of pornographic materials is harmful 
to the physiological, emotional, and mental health of the child.” Id. at 758. 

In sum. Supreme Court precedent does not indicate that the mere allegation that 
television violence harms children would satisfy or alter the state’s usual burden to 
demonstrate that a content-based speech regulation would alleviate a real harm. 

289. Frisby v. Schultz, 487 U.S. 474, 485 (1988). 

290. In our earlier discussion, see supra notes 262-64 and accompanying text, we 
have rejected Krattenmaker & Powe’s “definitional” or “irrelevance” objection to the 
violence hypothesis insofar as it condemned the lack of a precise and legally mean- 
ingful definition of “aggression” as the dependent variable in the hypothesis. Quite 
clearly, Krattenmaker and Powe intended as well to advance the critique now pre- 
sented in text. But as we explained, Krattenmaker and Powe seemed to conflate 
these two distinct “definitional” critiques. The latter form of the objection now ad- 
dressed does not undermine the validity of the claim that television violence does 
cause antisocial aggressive behavior. In other words, it is the independent legal re- 
quirement that a speech restriction not be overbroad that gives the latter objection 
its force. 

291. See Prettyman & Hook, supra note 6, at 330 n.55 for a compilation and cri- 
tique of several competing definitions. 

292. See, e.g., Belson, supra note 238, at 520-28; Pearl, supra note 2, at 241; see 
generally Comstock, supra note 226, at 183-96. 

293. In FEC v. Massachusetts Citizens for Life, Inc., 479 U.S. 238 (1986), the 
Court stated unanimously that courts should defer to legislative line-drawing when 
the varieties of speech swept within a broad prohibition were all harmful, and dif- 
fered only in degree. Id. at 263; id. at 268 (Rehnquist, C.J., dissenting). 

294. See, e.g., Belson, supra note 238, at 520 (finding “little or no support” for 
a causal link between television violence presented as part of cartoons, science fic- 
tion, slapstick comedy, or most sporting events, and serious violent behavior). 

295. Comstock, supra note 226, at 196. 

296. Cf Hustler Magazine v. Falwell, 485 U.S. 46, 55 (1988) (“[W]e are quite sure 
that the pejorative description ‘outrageous’ does not supply” a principled or objective 
standard.). 

297. See, e.g., City of Cincinnati v. Discovery Network, Inc., 113 S. Ct. 1505, 1513 
n.l9 (1993); Grayned v. City of Rockford, 408 U.S. 104, 113 n.22 (1972) (condemning 
“broadly worded licensing ordinances which grant . . . standardless discretion to 
public officials”) (citing cases). 

298. In fact, although it is generally agreed (among those who accept the violence 
hypothesis) that children are especially susceptible to the influence of television vio- 
lence, there is considerable uncertainty over the extent to which adults are also af- 
fected. See, e.g., Comstock, supra note 226, at 235; Centerwall, supra note 265, at 
3060; Huesmann et al., supra note 234, at 196-97; Pearl, supra note 2, at 241; Wood 
et al., supra note 244, at 380. 

However, because we do not rely on the “least burdensome means” prong of exact- 
ing scrutiny in reaching our ultimate conclusion that any and all prohibitions of tel- 
evision violence are unconstitutional, we need not sort whether, and how signifi- 
cantly, television violence affects adults. 

299. Sable Communications v. FCC, 492 U.S. 115, 128 (1989) (internal quotations 
omitted). 

300. The conclusion that a ban on certain types of television violence is more bur- 
densome than a comparable zoning or channelling rule assumes that the objects of 
the speech restriction are discrete programs: instead of banning each harmful pro- 
gram outright, the argument runs, the State could channel them to specified hours. 
By recharacterizing the objects of the restriction in compound terms as given- 
programs-at-^ven-timeslots, this same objection could be restated as a conclusion 
that the ban is overbroad: it restricts speech that is not harmful, e.g., a violent pro- 
gram at 3 a.m. 

The apparent artificiality of the latter approach is reduced somewhat in the event 
that a producer were to create a given violent program with the specific intention 
of airing it at a given timeslot. Of course, the approach in text makes better intu- 
itive sense and creates no difficulties. Whether we term banning (a) more burden- 
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some than zoning or (b) overbroad, the essence of the inquiry is the same: if zoning 
could accomplish the state’s interest with comparable effectiveness, then the ban 
would fail the “narrowly tailored” prong of exacting scrutiny. 

301. Whether and how the Court should assess whether the challenged regulation 
is “least burdensome,” other than via an impressionistic balancing, is uncertain. See 
Sable, 492 U.S. at 131-32 (Scalia, J., concurring). 

302. The burden imposed by a zoning rule depends, of course, upon the hours that 
it leaves available for violent programming. It is conceivable that a zoning rule 
which leaves an especially large window open for violent programming could be less 
burdensome than an especially onerous disclosure rule. For purposes of present 
analysis we assume otherwise. 

303. See, e.g., Spitzer, supra note 53, at 117-18; Krattenmaker & Powe, supra 
note 14, at 1273-76; Kim, supra note 3, at 1412-13 & n.l25; Edmund L. 

Andrews, 4 Networks Agree to Offer Warnings of Violence on TV, N.Y. Times, 
June 30, 1993, at Al, B7 (quoting skeptics of the networks’ violence advisory). 

304. But see Martin v. Struthers, 319 U.S. 141, 144—47 (1943) (striking down stat- 
ute restricting door-to-door canvassing on First Amendment grounds and observing 
that the state’s purported interest in crime reduction could be served by leaving 
residents with the choice whether to admit the caller). 

305. See, e.g., Kolbert, supra note 91, at C18. 

306. See, e.g., Belson, supra note 238, at 528-29; Comstock, supra note 226, at 
235-36; Spitzer, supra note 53, at 96-97; Prettyman & Hook, supra note 6, at 326- 
30; Kim, supra note 3, at 1390-93. 

307. See generally Violence & the Media, supra note 7, at 453-72 (Appendices III- 
D & III-E). 

308. See, e.g., Comstock, supra note 226, at 191-93. 

309. See Campbell, supra note 14, at 438-40 (discussing cases). 

310. See, e.g., Spitzer, supra note 53, at 96. 

311. See, e.g., Comstock, supra note 226, at 236; Huesmann et al., supra note 234, 
at 197. 

312. See Prettyman & Hook, supra note 6, at 326 n.32. 

313. For these reasons, George Comstock concluded that, although the arousal hy- 
pothesis “may account almost wholly or play a major role in some short-term effects 
. . . it is far from the whole story.” Comstock, supra note 226, at 193. 

314. See, e.g., Huesmann et al., supra note 234, at 196; Pearl, supra note 2, at 
245. 

315. See Zamora v. Columbia Broadcasting Sys., 480 F. Supp. 199, 200 (S.D. Fla. 
1979) (rejecting a tort claim against the television networks brought by a young 
man who alleged that he was “completely subliminally intoxicated” by 10 years of 
watching television violence to shoot and kill his elderly neighbor); see generally 
Spitzer, supra note 53, ch. 4 (critiquing similar theories of television’s hypnotic ef- 
fect). 

316. What this underlines, incidentally, is that most regulations of violence — any 
that would distinguish between, say. Terminator and Boyz “N the Hood (to use our 
earlier examples) — are really viewpoint-based restrictions, not content-based. For 
present purposes, however, this is a distinction without a difference. 

To be sure, it is common wisdom that the First Amendment places a heavier bur- 
den upon viewpoint-based regulations than upon content-based ones. See generally 
Smolla, supra note 54, 3.02[2][c]. Indeed, much language in Supreme Court opinions 
supports this claim. See, e.g.. Turner Broadcasting Sys. v. FCC, 114 S. Ct. 2445, 
2481 (1994) (Ginsburg, J., dissenting in part) (“The ‘must-carry’ rules Congress has 
ordered do not differentiate on the basis of ‘viewpoint,’ and therefore do not fall in 
the category of speech regulation that Government must avoid most assiduously.”); 
R.A.V. V. City of St. Paul, 112 S. Ct. 2538, 2547 (1992) (noting that “the ordinance 
goes even beyond mere content discrimination, to actual viewpoint discrimination”); 
id. at 2568 (Stevens, J., concurring) (“We have implicitly distinguished between re- 
strictions on expression based on subject matter and restrictions based on viewpoint, 
indicating that the latter are particularly pernicious.”) (emphasis omitted). 

In some contexts, the distinction between viewpoint-discrimination and content- 
discrimination makes a doctrinal difference. For example, content-based regulations 
of government-related conduct or property, outside of a public forum, are routine 
and essential. Because, say, a public school or university must be able to limit the 
content or subject matter of expression in the classroom, speech restrictions in such 
situations need be viewpoint-based in order to trigger heightened scrutiny. See, e.g., 
Cornelius v. NAACP Legal Defense & Edue. Fund, 473 U.S. 788, 806 (1985). But 
the Court usually applies the same doctrinal rules — most exacting scrutiny — both to 
content-based and viewpoint-based reflations. See, e.g.. Boos v. Barry, 485 U.S. 
312, 319-21 (1988) (expressly recognizing that a content-based statutory ban on 
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picketing was viewpoint-neutral, yet applpng exacting scrutiny to invalidate the 
law); FCC v. League of 'Women 'Voters of Cal., 468 US 364, 383-84 (1984); Consoli- 
dated Edison Co. v. Publie Serv. Comm’n, 447 U.S. 530, 537 (1980) (“The First 
Amendment’s hostility to content-based regulation extends not only to restrictions 
on particular viewpoints, but also to prohibition of public discussion of an entire 
topic. . . .”). And “[i]t is to the holdings of . . . cases, rather than their dicta, that 
we must attend.” Kokkonen v. Guardian Life Ins. Co., 114 S. Ct. 1673, 1676 (1994). 
The principal difference between content-based and viewpoint-based regulations, we 
propose, is simply that there are so few situations in which a viewpoint-based dis- 
tinction could serve a compelling government interest. 

317. See, e.g., Albert, supra note 16, at 1327-33; Thomas Barton, Essay — Fighting 
For Their Lives: The Applicability of the Fairness Doctrine to Violence in Children’s 
Television Programming, 82 W.Va. L. Rev. 285 (1979). 

318. See, e.g., Spitzer, supra note 53, at 118; Krattenmaker & Powe, supra note 
14, at 1274. 

319. See Information Superhighway, supra note 50, at 1081-82. 

320. See, e.g., Rim, supra note 3, at 1429-41 (evaluating a variety of structural 
proposals aimed at decreasing the influence of advertisers and increasing the influ- 
ence of both viewers and the “creative” wing of the television industry). 

321. Kolbert, supra note 91, at C18. 

322. Cf. Krattenmaker & Powe, supra note 145, at 133 (finding no “reason to be- 
lieve that parental supervision will address the problem as critics have defined it”) 
(emphasis added). This is because critics have defined the problem principally in 
terms of reducing societal violence; they have failed to consider that facilitating pa- 
rental supervision can be a valuable end in itself. 

323. The fact, if true, that in enacting a labelling scheme the government were 
to be motivated not to censor violence, but rather to notify parents and viewers, 
does not change the level of scrutiny. Because the regulation is content-based, it 
elicits most exacting scrutiny. The fact that government might act with benign in- 
tentions is irrelevant. See, e.g., Simon & Schuster, Inc. v. New York State Crime 
Victims Bd., 502 U.S. 105, 117 (1991) (citing cases). 

324. This is not to say that the State might not choose to rely on parental inter- 
vention as a means to accomplish its compelling interest in protecting children from 
a given harm. Thus, for example, it would not be illogical for Congress to enact some 
form of lockbox regulation and to justify the enactment in terms of an alleged com- 
pelling interest in safeguarding children’s emotional well-being. The constitu- 
tionality of such a regulation would then depend, inter alia, on both the sufficiency 
of evidence demonstrating a threat to children’s emotional health and the likelihood 
that parents would use the device as Congress intended. 

325. Ginsberg v. New York, 390 U.S. 629 (1968), and New York v. Ferber, 458 U.S. 
747 (1982), well illustrate this point. In Ginsberg, the Court upheld a State ban on 
the sale of certain sexually explicit material to children, reljdng in part on the 
state’s interest in assisting parents in child-rearing. It noted specifically that “the 
prohibition against sales to minors does not bar parents who so desire from pur- 
chasing the magazines for their children.” 390 U.S. at 639. It also acknowledged the 
lack of scientific support for the conclusion that the regulated material was actually 
harmful to children. Id. at 641. 

In Ferber, the Court upheld a State prohibition against the distribution of child 
pornography. This time the Court expressed utter confidence that the material at 
issue was harmful to minors. 458 U.S. at 758. The opinion makes no mention of any 
supposed government interest in furthering parental discretion. 

326. See supra subsection IV.B.2.(a). 

327. Ginsberg, 390 U.S. at 639. 

328. Id. 

329. For this reason the State could not legitimately rationalize a banning or zon- 
ing regulation as a means to further the state’s interest in facilitating parental con- 
trol. Absent persuasive evidence that television violence is harmful to children, the 
State must respect parents’ wishes to expose their children to violent programming. 
See Action for Children’s Television v. FCC, 11 F.3d 170, 183-86 (D.C. Cir. 1993) 
(Edwards, J., concurring), vacated, and reh’g en banc granted, 15 F.3d 186 (D.C. Cir. 
1994). 

This observation produces a noteworthy asymmetry. Both distribution curbs (ban- 
ning or zoning) and parental advisories might plausibly advance the state’s interest 
in preventing whatever harm television viewing might cause (either to viewers or 
to society). But only the latter form of regulation could conceivably further the 
state’s interest in facilitating parents’ supervisory responsibilities. 

330. Krattenmaker & Powe, supra note 14, at 1276-77. 
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331. American Booksellers Ass’n, Inc. v. Hudnut, 771 F.2d 323, 330 (7th Cir. 
1985), afFd mem., 475 U.S. 1001 (1986). 

332. United States v. United States Dist. Court, 858 F.2d 534, 542 (9th cir. 1988). 

Mr. Corn-Revere. What Judge Edwards was getting at was sep- 
arating so-called “good” violence from “bad” violence is a highly 
subjective judgment that cannot be realistically accomplished by 
imposing safe harbor rules. Even the UCLA television violence re- 
port in 1997 noted that if all violence were eliminated, viewers 
might never see historical dramas like Roots, or such outstanding 
theatrical films as Beauty and the Beast, the Lion King, Forest 
Gump, and Schindler’s List. 

The National Television Violence Study similarly reported that 
not all portrayals of violence are the same. Both reports list myriad 
factors to explain a preference for some violent programs over oth- 
ers. But to incorporate these theoretical choices into public policy 
would require micromanagement of program production and would 
be utterly unworkable in my view. As a matter of fact. Judge Ed- 
wards mentioned each of those factors in his article, and concluded 
that it would be virtually impossible to fashion legislation that 
could take them into account. The only alternative would be to take 
a more simplistic approach and simply say, if a program is violent, 
it is banned during those periods. 

I appreciate the interest in trying to track what the FCC has 
done in the area of indecency, and to suggest that a similar ap- 
proach would work in the area of violence. I am perhaps the only 
person on this panel who has had the job, when I was formerly at 
the FCC, of trying to make those distinctions and of trying to en- 
force the indecency rules. As Mr. Abbott suggested rather kindly, 
I thought, the rules are not a model of clarity, and the Supreme 
Court addressed that very point in 1997 when it analyzed the inde- 
cency standard as applied to the Internet in Reno v. ACLU. 

I think the difficulties that the Court had in that case in trying 
to come up with a rational definition would be made child’s play 
by an effort to come up with a constitutional defense of a violence 
definition, and let me as one final point just say, it is not a ques- 
tion of just coming up with the right definition. It is a question of 
coming up with a definition that tracks which programming is ac- 
tually violent compared to which programming might be banned. 

The research, and once again I refer to Judge Edwards’ article, 
the research does not give us guidance as to which programming, 
whether it be prosocial or not, might lead to adverse effects, and 
so as a result, trying to implement a policy that defines violence 
poses very severe constitutional difficulties. 

Thank you. 

[The prepared statement of Mr. Corn-Revere follows:] 

Prepared Statement of Robert L. Corn-Revere, Adjunct Professor, Institute 

OF Communications Law, Colombus School of Law, Catholic University of 

America, Hogan & Hartson, LLP 

Thank you for inviting me to testify about the issue of televised violence and legis- 
lative proposals such as S. 876, the “Children’s Protection from Violent Program- 
ming Act.”i^®®® I hope that this hearing will be part of a continuing dialogue that 
will lead to more open discussion of mass media, culture and public policy. It is only 


12®^® The views I am expressing today are my personal views and should not be attributed 
to any other parties. 
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through such discussion and debate, rather than through a decision to affirm conclu- 
sions already reached, that the most effective policies will emerge. My comments 
will focus primarily on some of the constitutional ramifications of S. 876. 

Although recent events have intensified the focus on media violence, the issue has 
preoccupied policymakers for much of the 20th Century whether the issue involves 
cinema, crime novels, comic books or television.^ In the Telecommunications Act of 
1996, Congress addressed concerns about televised violence by adoption of Section 
551, which requires the installation of V-chips in new television sets. In 1998, the 
Federal Communications Commission approved both technical standards for the V- 
chip, and an industry-created ratings system to be used with the device. The thrust 
of S. 876, however, is that “technology-based solutions” are not yet universally avail- 
able and are not sufficient to deal with the issues raised by televised violence. 

Instead of individual viewer empowerment, S. 876 proposes direct regulation of 
broadcast and cable television programming. Specifically, it would prohibit the dis- 
tribution to the public of any “violent video programming” during hours when chil- 
dren are reasonably likely to comprise a substantial portion of the audience, and 
would require the FCC to establish the “safe harbor” hours during which such pro- 
gramming could legally be shown. Assuming the Commission adopted the same time 
channeling approach that it now uses to restrict broadcast indecency, this would 
lead to a ban on violent programming between 6 a.m. and 10 p.m. — two-thirds of 
the broadcast day. It would impose this restriction on every television home in the 
United States even though two-thirds of all households in the United States do not 
have minors residing in them, according to the U.S. Bureau of the Census. 

In short, S. 876 proposes a sweeping restriction on programming. The obvious 
question that must be addressed is whether such a restriction is consistent with rel- 
evant judicial precedents. Some have suggested that the government’s constitutional 
authority to regulate violent speech is indistinguishable from its authority to regu- 
late broadcast indecency under FCC v. Pacifica Foundation, 438 U.S. 726 (1978) 
(“Pacifica”), or the ability of cable operators to reject indecent leased access pro- 
gramming pursuant to Denver Area Educational Telecommunications Consortium v. 
FCC, 518 U.S. 727 (1996) (“Denver”). Such assumptions are unwarranted. 

The available case law from a variety of contexts, however, does not support the 
equivalent treatment of “indecent” and “violent” programming. For its part, the Su- 
preme Court has emphasized the “narrowness” of the Pacifica holding on inde- 
cency.® To add violence to the types of content that could be more intensively regu- 
lated would be a significant expansion of the government’s ability to control speech. 
In general, courts have been unwilling to approve the government’s authority to reg- 
ulate violent expression differently from other protected speech. For example, in 
Winters v. New York, the Supreme Court invalidated a state law that curbed the 
publication of magazines “devoted principally to criminal news and stories of blood- 
shed, lust or crime.” In doing so, the Court pointedly stated: “What is one man’s 
amusement, teaches another’s doctrine. Though we can see nothing of any possible 
value to society in these magazines, they are as much entitled to the protection of 
free speech as the best of literature.” Similarly, the Seventh Circuit has noted 
that “violence on television ... is protected speech, however insidious. Any other 
answer leaves the government in control of all the institutions of culture, the great 
censor and director of which thoughts are good for us.”® In another case invali- 
dating restrictions on videotape rentals to minors, the U.S. Court of Appeals for the 
Eighth Circuit has held that violent video programming is entitled to “the highest 
degree of First Amendment protection.” i^ssi Similarly, various courts have rejected 


®See Report on the Broadcast of Violent, Indecent, and Obscene Material, 51 F.C.C. 2d 418 
(1975). The Federal Communications Commission’s 1975 report to Congress on violent program- 
ming concluded that industry self-regulation should be emphasized over legislation because of 
First Amendment concerns and the subjective nature of what type of violence is appropriate. 
Id. at 419-420. The FCC’s behind-the-scenes activities in preparation of the report let to adop- 
tion by the networks of the “family viewing policy.” However, the extent to which the policy was 
an exercise in “self-regulation” was questioned by the reviewing court and the policy was invali- 
dated. Writers Guild of America, West v. FCC, 423 F. Supp. 1064 (C.D. Cal. 1976), vacated and 
remanded on jurisdictional grounds sub nom. Writers Guild of America, West v. ABC, 609 F.2d 
355 (9th Cir. 1979), cert, denied, 449 U.S. 824 (1980). 

13587 Abstract of the United States 1995, Dept, of Commerce, Econ. & Stats. 

Admin., Bur. of the Census (115 ed. Sept. 1995). 

^Bolger v. Youngs Drug Products Corp., 463, 74 (1983); See Pacifica, 438 U.S. at 750. 

13861333 U.S. at 510-11. 

^American Booksellers Ass’n, Inc. v. Hudnut, 771 F.2d 323, 330 (7th Cir. 1985), aff’d mem., 
475 U.S. 1001 (1986). 

14581 Software Dealer’s Association v. Webster, 668 F.2d 684 (8th Cir. 1992). 
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tort claims based on violent programming and at least one court expressly declined 
an invitation to extend Pacifica to this area.° 

Chief Judge Harry Edwards of the United States Court of Appeals for the D.C. 
Circuit, in an influential law review article, identified many of the serious constitu- 
tional questions that would have to be addressed with respect to any regulation of 
televised violence Judge Edwards concluded that there must be full First 
Amendment protection for violent speech.® He noted that the constitutional weak- 
ness of any scheme to regulate violence turns on the definition that the law uses. 
Judge Edwards and his co-author concluded that “[w]hen it comes to televised vio- 
lence, we cannot imagine how regulators can distinguish between harmless and 
harmful violent speech, and we can find no proposal that overcomes the lack of sup- 
porting data.”® They added: “We cannot imagine how a regulator might fix rules de- 
signed to ferret out gratuitous violence without running the risk of wholesale cen- 
sorship of television programming.”® 

Various courts have home out Judge Edwards’ concern about the ability to fashion 
a constitutionally defensible definition of “violence.” In striking down the Missouri 
law that prohibited rental of violent video tapes to minors, the United States Court 
of Appeals for the Eighth Circuit found it “virtually impossible” to determine if the 
law could be narrowly applied so as to survive constitutional review.® Similarly, in 
other contexts, courts have invalidated restrictions on providing materials depicting 
“excess violence” to minors on the ground that the laws were unconstitutionally 
vague. Indeed, the Supreme Court of Tennessee described such a statutory restric- 
tion as “entirely subjective.” ^ That court also noted that “every court that has con- 
sidered the issue has invalidated attempts to regulate materials solely based on vio- 
lent content, regardless of whether that material is called violence, excess violence, 
or included within the definition of obscenity.’’^'^^'^^ 

Similarly, Supreme Court precedent does not support the expansion of the 
Pacifica approach to cable television networks. The case most often cited to justify 
such expanded governmental authority, Denver Area Educational Telecommuni- 
cations Consortium v. FCC, 518 U.S. 727 (1996), is far from helpful. In that case, 
the Court struck down two restrictions on indecent programming on cable leased ac- 
cess channels, while upholding one provision of the law. The rule upheld in Den- 
ver — Section 10(a) of the 1992 Cable Act — merely permitted cable operators to reject 
indecent programming on leased access channels. Unlike S. 876, Section 10(a) im- 
posed no requirement at all on cable operators to restrict programming.® In practical 
terms, Denver approved cable operators’ ability to transmit (or not) totally unscram- 
bled indecent programming on leased or public access channels at any time of the 
day or night. 518 U.S. at 752 (plurality op.). Thus, Section 10(a) expanded cable op- 
erators’ editorial control over leased access channels because it empowered them for 
the first time to accept or reject indecent programs on those channels.® Moreover, 
unlike the governmental mandate that would be imposed by S. 876, there is no pos- 
sibility that the voluntary rules approved in Denver would be vague or overly broad, 
since cable operators themselves were given the authority to define what program- 
ming is “indecent.” 


®See, e.g., Olivia N. v. National Broadcasting Co., 126 Ca. App. 3d 448, 178 Cal. Rptr. 888, 
894 (Cal. App. 1st Dist. 1981) (rejecting relevance of Pacifica outside the context of “indecent” 
programming); Zamora v. Columbia Broadcasting System, 480 F.Supp 199 (S.D. Fla. 1979). 

15004 Harry T. Edwards and Mitchell N. Berman, Regulating Violence on Television, 89 
Northwestern U.L. Rev. 1487 (1995). See also Patricia M. Wald, Doing Right by Our Kids: A 
Case Study in the Perils of Making Poliey on Television Violence, 23 U. Balt. L. Rev. 397 (Spring 
1994). 

® Edwards and Berman, supra note 9 at 1524. 

°Id. at 1565. 

®/d. at 1502 (emphasis in original). 

® Video Software Dealer’s Association, 968 F.2d at 689. 

^See Davis-Kidd Booksellers, Inc., 866 S.W.2d at 532. See also Allied Artists Pictures Corp. 
v. Alford, 410 F. Supp. 1348 (W.D. Tenn. 1976). 

Booksellers, Inc., 866 S.W.2d at 531. 

t^Denver, 518 U.S. at 750 (Court approved only permissive controls on indecent leased access 
programming) (plurality op.); id. at 768 (Stevens, J., concurring) (“The difference between § 10(a) 
and § 10(c) is the difference between a permit and a prohibition.”); id. at 779 (O’Connor, J., con- 
curring in part and dissenting in part) (Sections § 10(a) and 10(c) leave to the cable operator 
tbe decision whether or not to broadcast indecent programming.); id. at 823 (Thomas, J., concur- 
ring in part and dissenting in part) (“The permissive nature of §§ 10(a) and (c) is important in 
this regard. If Congress had forbidden cable operators to carry indecent programming on leased 
and public access channels, that law would have burdened the programmer’s right ... to com- 
pete for space on an operator’s system.”) (citation omitted). 

Denver, 518 U.S. at 743 (plurality op.) (provision involves a complex balance of First Amend- 
ment interests). 



79 


The difficult constitutional issues presented here also are highlighted by a 1996 
decision of the United States Court of Appeals for the District of Columbia Circuit 
involving the FCC’s political broadcasting rules. Although the case did not raise 
First Amendment issues, it addressed the problem of censorship when safe harbor 
restrictions are expanded beyond the confines of broadcast “indecency.” That case 
involved an FCC declaratory ruling that permitted broadcasters to channel political 
advertisements that contained graphic imagery that, in the good faith judgment of 
the licensees, posed a risk to children.^ The Commission had found that the presen- 
tation of graphic abortion imagery in political advertisements “can be psycho- 
logically damaging to children” and ruled that broadcasters had discretion to trans- 
mit such materials at times when children were less likely to be in the audience. 
The FCC concluded that such a decision would be reasonable, so long as it was not 
based on the candidate’s political viewpoint and only to the extent the candidate 
was allowed access at times when “the audience potential is broad enough to meet 
. . . reasonable access obligations.” ° One United States District Court similarly 
found that graphic anti-abortion images posed the risk of a negative psychological 
impact on children, and held that such political advertisements were indecent.® 
Notwithstanding these findings, the U.S. Court of Appeals for the District of Co- 
lumbia Circuit held in Becker v. FCC that the imperative needs of the young did 
not outweigh the marginal needs of some candidates. The court concluded that chan- 
neling political advertisements violated the “no censorship” provision of Section 315 
of the Communications Act. In sharp contrast to the conclusion in the broadcast in- 
decency cases, the court in Becker found that “censorship, ... as commonly under- 
stood, connotes any examination of thought or expression in order to prevent discus- 
sion of ‘objectionalsle’ material.”® It concluded that restricting programming to the 
safe harbor hours amounted to being sent to “broadcasting Siberia.”® It also found 
that the ability to channel speech would give broadcasters too much power to dis- 
criminate between candidates which would exert a chilling effect on speech.® 

The same concerns apply to any measure that would give the government the au- 
thority to discriminate between various types of violent programming. This is a par- 
ticularly pressing concern with measures such as S. 876, since social science re- 
search suggests that some portrayals of violence are pro-social, while others are not. 
But separating “good” violence from “bad” violence is a highly subjective judgment 
that cannot be accomplished realistically by imposing “safe harbor” rules. The 1997 
UCLA Television Violence Report, for example, noted that if all violence were elimi- 
nated, “viewers might never see a historical drama like Roots, or such outstanding 
theatrical films as Beauty and the Beast, The Lion King, Forrest Gump and 
Schindler’s List.” The National Television Violence Study similarly reported that 
“not all portrayals of violence are the same.” Both reports list myriad factors to ex- 
plain a preference for some violent programs over others, but to incorporate these 
theoretical choices into public policy would require micromanagement of program 
production and would be utterly unworkable. As Judge Edwards warned, the factors 
involved — “whether violence is presented as justified, effective, unpunished, socially 
acceptable, gratuitous, realistic (yet fictional), humorous, and motivated by a specific 
intent to harm” — create a seemingly “insurmountable obstacle” that the government 
could “actualize the requisite subtlety into legislation.” ® 

It is not necessary to attempt to analyze the complexity of the various factors as 
they relate to dramatic programming that contains violence. It is sufficient to note 
that it would be all but impossible to draft a law that would effectively distinguish 


^Petition for Declaratory Ruling Concerning Section 312(a)(7) of the Communications Act, 9 
FCC Red. 7638 (1994). 

°Id. 

^Gillett Communications of Atlanta, Inc. v. Becker, 807 F. Supp. 757, 763 (N.D. Ga. 1992), 
appeal dismissed, 5 F.3d 1500 (11th Cir. 1995). 

^Becker v. FCC, 95 F.3d 75, 82 (D.C. Cir. 1996), quoting Farmers Educ. & Coop. Union of 
Am. V. WDAY, Inc., 360 U.S. 525, 527 (1959). 

^Becker 95 F.3d at 80, 84. 

®/d. at 83 (“Not only does the power to channel confer on a licensee the power to discriminate 
between candidates, it can force one of them to back away from what he considers to be the 
most effective way of presenting his position on a controversial issue lest he be deprived of the 
audience he is most anxious to reach.”) Although the Commission stressed that it intended to 
permit licensees no discretion to channel political advertisements on the basis of a candidate’s 
political position, but only as a response to graphic imagery. Petition for Declaratory Ruling Con- 
cerning Section 312(a)(7) of the Communications Act, 9 FC)C Red. at 7647^8, the court found 
that “[i]n many instances ... it will be impossible to separate the message from the image.” 
Becker, 95 F.3d at 81. This statement is difficult to reconcile with the Supreme Court’s assur- 
ance with respect to “indecent” speech that “[tlhere are few, if any, thoughts that cannot be ex- 
pressed by the use of less offensive language.” Pacifica, 438 U.S. at 743 n.l8. 

® Edwards and Berman, supra note 9, at 1554. 
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between NYPD Blue and Walker, Texas Ranger that would permit one program to 
be aired and require the other to be banned. The alternative would simply be to 
ban all portrayals of violence, a solution that would destroy the village in order to 
save it. But it is worth noting that S. 876 attempts to distinguish between pro-social 
and unacceptable violence on television on a more basic level. It would empower the 
FCC to exempt from its ban on violent programming those shows that it determines 
do “not conflict with the objective of protecting children from the negative influences 
of violent video programming,” including “news programs and sporting events.” 

Such proposed exceptions to the violence “safe harbor” in S. 876 help illustrate 
the subjectivity of the choices that would be made. The law would empower (but not 
require) the FCC to exempt news programs from the ban on violent programming. 
Restricting news coverage, whether it involves local crime, the use of napalm on 
Vietnam villages or bombing raids in Kosovo, goes to the heart of First Amendment 
protections. Yet at the same time, at least one researcher from the National Tele- 
vision Violence Study announced research findings that news programs can cause 
“elevated fears among children” and advocated extending V-chip requirements to 
cover news broadcasts. Other advocates of a violence safe harbor have suggested 
that violent news coverage should be subject to regulation.^ 

Similarly, the law also would empower the FCC to exempt sporting events from 
the ban on violent programming. But the socially-sanctioned violence of professional 
sports conceivably could be a source of the most widespread social effects of all. 
Children emulate sports stars, and in 1997 there were 14 deaths among high school 
and middle school football players, and 18 such fatalities in 1996. In addition, in 
1996 there were over 360,000 football-related injuries among persons under 25, ac- 
cording to the National Safety Council.® Other commentators have pointed out that 
Super Bowl Sunday may be one of the busiest days of the year at battered women 
shelters.® One writer for the Daily London Telegraph, citing research from New Zea- 
land that youths who engage in sports are more likely to become delinquent, simply 
suggested banning sports.® The suggestion was no doubt tongue-in-cheek, but it un- 
derscores a serious question: Which programming is most closely associated with the 
suggested harms, and can the distinction be addressed realistically by the law? 

It is extremely doubtful that these questions can be answered in a way that would 
survive constitutional review. 


SUMMARY 

S. 876, the Children’s Protection from Violent Programming Act, proposes sweep- 
ing restrictions on television programming. 

• It would prohibit the distribution of any “violent video programming” on broad- 
cast or cable television channels during hours when children are reasonably likely 
to be in the audience; 

Assuming the FCC adopted the same time channeling approach under S. 876 that 
it uses to regulate broadcast indecency, the law would ban “violent” programming 
from 6 a.m. to 10 p.m. — two-thirds of the broadcast day; 

S. 876 would impose this restriction on every television household in the United 
States in the name of protecting children even though Census Bureau data reveals 
that no minors reside in two-thirds of American homes. Accordingly, it is signifi- 
cantly overbroad. 

The restrictions on speech that would be imposed by S. 876 raise profound First 
Amendment questions. 

• Courts at all levels, from the United States Supreme Court and United States 
Courts of Appeals, to courts in the various states, have held that violent expression 
is constitutionally protected. As the Tennessee Supreme Court noted, “every court 
that has considered the issue has invalidated attempts to regulate materials solely 
based on violent content, regardless of whether that material is called violence, ex- 
cess violence, or included within the definition of obscenity”; 

No court has ever approved the “safe harbor” approach for broadcast indecency 
upheld in FCC v. Pacifica Foundation to violent programming. Doing so would rep- 
resent a very significant expansion of government authority over television program- 
ming that reviewing courts would be most unlikely to approve; 

• S. 876 would significantly expand governmental control over other electronic 
media, such as cable television. Far from supporting this expansion of programming 
regulation, recent Supreme Court authority holds that such direct control over cable 


^E.g., James T. Hamilton, Channeling Violence 239-284 (1998). 

^National Safety Council, Accident Facts (1998). 

® Anna Quindlen, Time to Tackle This, N.Y. Times, Jan. 17, 1993 at A17. 

® Theodore Dalrymple, Is it Time We Banned Sports? Daily London Telegraph, December 13, 
1996. 
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programming would likely be found unconstitutional, and that voluntary measures 
and technological solutions that foster individual empowerment are constitutionally 
preferred. Denver Area Educational Teleeommunications Consortium v. FCC. 

Even assuming that social science research has established that some types of 
programming influence violent behavior, it cannot reliably determine which pro- 
grams should be censored or help create workable rules. 

• After a review of the available scientific literature. Chief Judge Harry Edwards 
of the United States Court of Appeals for the District of Columbia Circuit wrote that 
he could not imagine how regulators “can distinguish between harmless and harm- 
ful violent speech,” and that “no proposal overcomes the lack of supporting data.” 
Separating “good” violence from “bad” violence is a highly subjective judgment that 
cannot be accomplished realistically by imposing “safe harbor” rules. The 1997 
UCLA Television Violence Report, for example, noted that if all violence were elimi- 
nated, “viewers might never see a historical drama like Roots, or such outstanding 
theatrical films as Beauty and the Beast, The Lion King, Forrest Gump and 
Schindler’s List. The National Television Violence Study similarly reported that “not 
all portrayals of violence are the same.” Both reports list myriad factors to explain 
a preference for some violent programs over others, but to incorporate these theo- 
retical choices into public policy would require micromanagement of program pro- 
duction and would be utterly unworkable. 

The exceptions to the violence “safe harbor” in S. 876 help illustrate the subjec- 
tivity of the choices that would be made: 

• The law would empower (but not require) the FCC to exempt news programs 
from the ban on violent programming. Restricting news coverage, whether it in- 
volves local crime, the use of napalm on Vietnam villages or bombing raids in 
Kosovo, goes to the heart of First Amendment protections. Yet at the same time, 
at least one researcher from the National Television Violence Study announced re- 
search findings that news programs can cause “elevated fears among children” and 
advocated extending V-chip requirements to cover news broadcasts. 

The law also would empower (but not require) the FCC to exempt sporting events 
from the ban on violent programming. But the socially-sanctioned violence of profes- 
sional sports conceivably could be a source of the most widespread social effects of 
all. Children emulate sports stars, and in 1997 there were 14 deaths among high 
school and middle school football players, and 18 such fatalities in 1996. In addition, 
in 1996 there were over 360,000 football-related injuries among persons under 25, 
according to the National Safety Council. Other commentators have pointed out that 
Super Bowl Sunday may be one of the busiest days of the year at battered women 
shelters. 

• In sum, the programming preferences that would be enshrined in law may have 
little or nothing to do with the social effects the policy was designed to address. 

Senator Burns. Thank you. 

Dr. Dale Kunkel, Professor of Communication, Department of 
Communication, University of California-Santa Barbara. 

Dr. Kunkel, thank you for coming today. We will hear from you 
now. 

STATEMENT OF DALE KUNKEL, Ph.D., PROFESSOR OF COMMU- 
NICATION, UNIVERSITY OF CALIFORNIA-SANTA BARBARA 

Dr. Kunkel. Thank you very much for the opportunity to testify. 

I am one of several researchers who led the National Television 
Violence Study, a 3-year project that examined the depiction of vio- 
lent behavior across more than 8,000 programs. I have also re- 
cently completed a major study, funded by the Kaiser Family Foun- 
dation, that assesses the accuracy of the program ratings that are 
being applied by the television industry under the V-chip system. 
Both of these studies have important findings, and today I would 
like to briefly summarize them for you here. 

First, dealing with the National Television Violence Study, I 
have three primary summary points. First, violence is widespread 
across the television landscape. Turn on a television set and pick 
a channel at random. The odds are better than 50/50 that the pro- 
gram you encounter will contain violent material. Our analysis 
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identified an average of 6,000 violent interactions in a single week 
of programming across 23 channels that we studied, including both 
broadcast and cable. More than half of the violent shows contained 
lethal acts. One in four of the programs with violence depicted the 
use of a gun. 

Second, most violence on television is presented in a manner that 
increases its risk of harmful effects on child viewers. More specifi- 
cally, most violence on television follows a highly formulaic pattern 
that is both sanitized and glamorized. By “sanitized,” I mean that 
portrayals fail to show the realistic harm to victims of violence. By 
“glamorized,” I mean that violence is performed by attractive role 
models who are often justified for acting aggressively and who suf- 
fer no remorse, criticism or penalty for their behavior. 

Third, from the NTVS project, there has been no meaningful 
change in the overall presentation of violence since at least 1994. 
That was the beginning of our data collection. Across our entire 3- 
year study, the content measures which examined the nature and 
extent of violence varied no more than just a slight few percent 
from year to year. In sum, the NTVS study establishes clearly that 
the level of violence on television poses substantial cause for con- 
cern. 

At the conclusion of the NTVS project, the Kaiser Foundation 
commissioned a new content analysis project at UCSB to evaluate 
the accuracy of the ratings applied to programs for the TV indus- 
try’s V-chip system. The study evaluated both the age-based rat- 
ings, the TV-G, PG, TV-14 ratings, as well as the use of content 
descriptors. The television industry, as you know, agreed to add a 
“V” content descriptor to indicate violence in general audience pro- 
gramming, as well as an “FV,” which signifies fantasy violence, to 
indicate violence in children’s programs. 

While the Kaiser study found that the age-based ratings were 
reasonably applied, we discovered to our surprise that the content 
descriptors are not being applied to the vast majority of shows that 
contain violence. Only 21 percent of programs with violent material 
actually displayed a “V” rating, whereas 79 percent did not. In 
other words, roughly four out of every five programs on television 
that feature violence do not receive a “V” content rating. 

One might ask: Are the programs that lack the “V” merely the 
ones that feature just isolated scenes or only limited forms of vio- 
lence? But the answer is no. Our composite week study identified 
318 violent programs that lacked a “V” label. Each of these shows 
averaged five violent scenes per program, with a moderate level of 
intensity. 

Now, with the cooperation of your staff, I have brought a video- 
tape that shows four examples of programs that, as the system is 
currently operated, would not be blocked by the V-chip. With your 
consent, could I show that tape? 

Senator Burns. You may. 

Dr. Kunkel. These are programs that do not receive a “V.” 

[Whereupon, a videotape was shown.] 

Dr. Kunkel. That was the end of one clip. I am trying to abbre- 
viate these. The one that comes next is a film called Under Siege, 
shown on NBC, which does not use the “V” content rating at all. 

[Whereupon, a videotape was shown.] 
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Dr. Kunkel. The next one is a film that was broadcast on an 
independent station, called Puppet Masters. This show was not 
rated at all. 

[Whereupon, a videotape was shown.] 

Dr. Kunkel. There is also violence in children’s programs. This 
next excerpt is from a program called “Beast Wars”. It has robots 
flying in the air, shooting animals on the ground. 

[Whereupon, a videotape was shown.] 

Dr. Kunkel. The robot says, “I love it when prey cannot shoot 
back.” This program was labeled “Y-7,” appropriate for children 7 
and over. It was not labeled as containing violence. 

The last show is a popular children’s program on Fox. It is called 
“Beetle Borgs Metallica”. Again, this one was not rated as having 
violence. This one was rated as “TV-Y,” appropriate for children of 
all ages. 

[■V^ereupon, a videotape was shown.] 

Dr. Kunkel. Now, I could show you a lot more examples, but I 
think you see the point. A parent who would choose to block out 
all programs with a “V” designation might reasonably assume that 
he or she would be screening out most violent material. But our 
content analysis study makes clear that that assumption would be 
far off the mark. As presently operated, four out of five violent pro- 
grams would slip through the cracks, of the V-chip rating system. 
That failure ratio is so great as to threaten the viability of the 
V-chip as a meaningful tool for addressing concerns about violence 
on TV. 

Now, to summarize, let me pull all the evidence together. The 
NTVS project demonstrates that most programs on television con- 
tain violence, and that most portrayals of violence pose a risk of 
harmful effects for children. This evidence clearly establishes a 
compelling governmental interest in reducing children’s exposure to 
violent portrayals commonly found on TV. The most recent attempt 
to address this concern is the V-chip technology. But the findings 
from the Kaiser study suggest a serious threat to the utility of the 
V-chip. If violent programs are not accurately labeled, then even 
the most proactive, well-intentioned efforts of parents using the 
V-chip cannot effectively reduce children’s exposure to TV violence. 

The TV industry has made some troubling choices. First, they 
have chosen to present violence entertainment in extraordinary 
quantity. Second, they have chosen not to label that violence accu- 
rately, thereby neutralizing the capabilities of the V-chip. It seems 
clear to me that the television industry has consistently made 
choices that move us closer and closer to the need for more strin- 
gent regulation, such as S. 876. So long as the industry continues 
down this same path of choices, it will inevitably create a situation 
that requires a stronger policy response such as this bill offers. 

Thank you. 

[The prepared statement of Dr. Kunkel follows:] 

Prepared Statement of Dale Kunkel, Ph.D., Professor of Communication, 
University of California-Santa Barbara 

Thank you for the opportunity to testify today regarding the Children’s Protection 
from Violent Programming Act (S 876). I am one of several researchers who led the 
National Television Violence Study (NTVS), a three-year project sponsored by the 
National Cable Television Association that examined the depiction of violent behav- 
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ior across more than 8,000 programs. I have also recently completed a major study 
funded by the Kaiser Family Foundation that assesses the accuracy of the ratings 
applied to programs by the television industry’s V-chip system. Both of these studies 
have important implications for the policy debate regarding television violence. In 
my remarks here today, I will briefly summarize key findings from each of these 
studies, and then address their implications for the legislation proposed by Senator 
Rollings. 


OVERVIEW OF THE NATIONAL TELEVISION VIOLENCE STUDY 

The NTVS project represents the largest investigation of media violence yet pro- 
duced by the scientific community, and involved more than a dozen of the nation’s 
leading media effects researchers. Independent studies were pursued at four univer- 
sity sites (University of California, Santa Barbara; University of North Carolina, 
Chapel Hill; University of Texas, Austin, University of Wisconsin, Madison), each 
examining a different aspect of the issues raised by media violence. 

The UCSB research team was responsible for the central element of the project, 
a content analysis of the nature and extent of violence on television. Over a three- 
year period, from 1994 to 1997, we systematically examined the program content 
on 23 of the most frequently viewed channels on television, including both broadcast 
and cable networks. In our research, we did not simply count up all the violent ac- 
tions, as many previous studies had done; rather, whenever we observed any vio- 
lence, we carefully analyzed the context surrounding it. We examined such ques- 
tions as: 

• Who committed violent acts? 

• Was the violence rewarded or punished? 

• Were the realistic consequences of violence presented? 

• Was the violence shown graphically, with extreme blood and gore? 

The answers to these and other related questions allow us to estimate the risk 
of harmful effects associated with children’s exposure to each violent portrayal. 

The presence or absence of different contextual features has been shown to either 
increase or diminish the risk of three types of harmful effects from viewing TV vio- 
lence. These effects include: (1) children’s learning of aggressive attitudes and be- 
haviors; (2) desensitization, or an increased callousness towards victims of violence; 
and (3) increased or exaggerated fear of being victimized by violence. By tracking 
the pattern of contextual features associated with most violence on television, our 
research allows us to evaluate the risk of harm from children’s exposure to such ma- 
terial. 


CONCLUSIONS FROM THE NTVS RESEARCH 

At the end of our three-year study, we reached several key conclusions: 

1. Violence is widespread across the television landscape. — Turn on a television set 
and pick a channel at random; the odds are better than 50-50 that the program 
you encounter will contain violent material. To be more precise, 60% of all shows 
sampled across the entire three-year project contained some form of violence. Our 
analysis identified an average of 6,000 violent interactions in a single week of pro- 
gramming across the 23 channels that we studied, including both broadcast and 
cable networks. More than half of the violent shows (53%) contained lethal acts, and 
one in four of the programs with violence (25%) depicted the use of a gun. 

2. Most violence on television is presented in a manner that increases its risk of 
harmful effects on child-viewers. — More specifically, most violence on television fol- 
lows a highly formulaic pattern that is both sanitized and glamorized. 

By sanitized, we mean that portrayals fail to show realistic harm to victims, both 
from a short and long-term perspective. Immediate pain and suffering by victims of 
violence is included in less than half of all scenes of violence. More than a third 
of violent interactions depict unrealistically mild harm to victims, grossly under- 
stating the severity of injury that would occur from such actions in the real world. 
In sum, most depictions sanitize violence by making it appear to be much less pain- 
ful and less harmful than it really is. 

By glamorized, we mean that violence is performed by attractive role models who 
are often justified for acting aggressively and who suffer no remorse, criticism, or 
penalty for their violent behavior. More than a third of all violence is committed 
by attractive characters, and more than two-thirds of the violence they commit oc- 
curs without any signs of punishment. 

3. There has been no meaningful change in the overall presentation of violence 
since 1994. — The attached summary table of findings comparing thel994-95, 1995- 
96, and 1996-97 television seasons (see next page) illustrates the tremendous de- 
gree of consistency that is found in violent portrayals. Across our entire study. 
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which identified approximately 18,000 violent interactions, the content measures 
which examined the nature and extent of violence varied no more than a few per- 
cent each from year to year. That consistency clearly implies that the portrayal of 
violence is highly stable and formulaic — and unfortunately, this formula of pre- 
senting violence as glamorized and sanitized is one that enhances the risk of harm- 
ful effects for the child audience. More recent research that I will turn to in a mo- 
ment indicates that this situation has not changed since the NTVS project was com- 
pleted. 

In sum, the NTVS study establishes clearly that the level of violence on television 
poses substantial cause for concern. It demonstrates that violence is a central aspect 
of television programming that enjoys remarkable consistency and stability over 
time. 


THE V-CHIP STUDY 

At the conclusion of the NTVS project, the Kaiser Family Foundation commis- 
sioned a new content analysis project at UCSB to evaluate the accuracy of the rat- 
ings applied to programs for the television industry’s V-chip system. For this study, 
we employed the same methods that were used in the NTVS research. We defined 
and measured violence using identical techniques, and we examined a large and 
representative sample of more than 1,000 television programs airing on both broad- 
cast and cable channels in 1997-98. 

This study provides us with two key conclusions, the second of which is particu- 
larly salient for your consideration here today. 

1. In general, the age-based ratings for most general audience programs are ap- 
plied in a manner that reasonably reflects the content of those shows. For each of 
the age-based rating categories (TV-G, TV-PG, TV-14, TV-MA), the V-chip system 
provides a brief description of the level of violence for programs in that category. 
TV-G indicates “little or no violence;” TV-PG indicates “moderate violence;” TV-14 
indicates “intense violence;” and TV-MA indicates “graphic violence.” Although the 
TV-MA rating is almost never used, the study indicates that programs with the 
strongest violence tend to receive a TV-14 rating, and that TV-G programs gen- 
erally contain little or no violence as the rating system indicates. Bearing in mind 
that V-chip ratings are applied in decentralized fashion, with each program provider 
judging their own material, our study certainly suggests a good-faith effort on the 
part of the TV industry to apply age-based ratings to their programs. 

2. However, content descriptors are not being applied to the vast majority of shows 
that contain violence. Those who have followed the V-chip debate closely will recall 
that the television industry agreed to add content descriptors in response to public 
concern that the original age-based rating system provided inadequate information 
for parents. Four content descriptors were adopted for general audience programs — 
“V” for violence, “S” for sex, “D” for sexual dialogue, and “L” for adult language. An 
“FV label — which signifies fantasy violence — was also adopted for labeling violence 
in children’s programs. 

The Kaiser Foundation V-chip study demonstrates clearly that the vast majority 
of programs which contain violence do not receive a “V” rating. While 21% of pro- 
grams with violent material did display a “V” rating, 79% did not. In other words, 
roughly four out of every five programs on television that feature violence DO NOT 
receive a ‘V” content rating. 

One might ask, are the programs that lack the “V” rating merely ones that fea- 
ture just isolated scenes or only limited forms of violence? A closer examination of 
the data reveals that is hardly the case. Our composite week study identified 318 
violent programs that lacked a ‘V” label, and these shows averaged 5 violent scenes 
per program with a moderate level of intensity. 

A parent who would choose to block out all programs with a “V” designation 
might reasonably assume that he or she was screening out most violent material. 
Indeed, a recent survey by The Kaiser Family Foundation found that a majority 
(55%) of parents believed just that — that a “V” would be applied to any program 
containing violence. But our content analysis study makes clear that this assump- 
tion would be far off the mark. As presently operated, 4 out of 5 violent programs 
would “slip through the cracks” of the V-chip rating system. That failure ratio is 
so great as to threaten the viability of the V-chip as a meaningful tool for address- 
ing concerns about violence on television. 

IMPLICATIONS FOR THE CURRENT LEGISLATIVE PROPOSAL 

There are several key implications of the research I’ve reviewed here today for 
the legislative proposal S. 876, the Children’s Protection from Violent Programming 
Act. 



86 


It is well established by a compelling body of scientific research that television 
violence poses a risk of harmful effects for child-viewers. While exposure to media 
violence is not necessarily the most potent factor contributing to real world violence 
and aggression in the United States today, it is certainly the most pervasive. Mil- 
lions of children spend an average of at least 20 hours per week watching television, 
and this cumulative exposure to violent images can shape young minds in unhealthy 
ways. 

The National Television Violence Study demonstrates that most TV programs con- 
tain violence, and that most violence is presented in a fashion that increases its risk 
of harmful effects on young audiences. When coupled with the extensive body of evi- 
dence documenting these harmful effects, the NTVS research establishes a compel- 
ling governmental interest in reducing children’s exposure to the violent portrayals 
most commonly found on television. 

The most recent attempt to address this concern is the V-chip technology. In the- 
ory, the V-chip holds the potential to significantly reduce children’s exposure to tele- 
vision violence in those families that choose to use it. Naturally, some have objected 
that the impact of the V-chip will be limited because it is likely that many parents 
simply won’t bother with this new technology. But the findings from the Kaiser 
Foundation study pose an even more serious threat to the utility of the V-chip. 

If violent programs are not accurately labeled, then even the most pro-active, 
well-intentioned efforts of parents using the V-chip device cannot effectively reduce 
children’s exposure to TV violence. Indeed, if the industry allows violent programs 
to continue to air without a “V’ rating attached, then the V-chip policy will ulti- 
mately prove to be a distraction at best — or an obstacle at worst — if it precludes us 
from taking other steps toward solving the problems associated with TV violence. 

In contrast, the “safe harbor” approach to regulating violence on television would 
protect all children in all families from exposure to violence during certain times 
of day. This approach to restricting sensitive material is employed in other coun- 
tries, such as England, where 9:00 p.m. is known as the “watershed” — the time after 
which adult material such as violence may be broadcast. Our television industry of- 
ficials often ask why other countries don’t have our problems with crime and vio- 
lence even though they air plenty of American program imports chock-full of violent 
depictions. Well, in England part of the answer is that most young children are 
tucked into bed before these programs are allowed to be shown. 

I do not mean to over-simplify the many causes that contribute to violence in any 
country — the U.S., England, or elsewhere — nor to suggest that media violence is the 
only or even the largest contributor to real-world violence. But I must underscore 
that children’s cumulative exposure to thousands of violent actions during their 
early years is a significant risk factor that increases their likelihood of aggressive 
behavior later in life. 

The U.S. has employed the “safe harbor” approach to regulating broadcast inde- 
cency for many years, and the courts have consistently ruled it to be constitutional. 
Yet interestingly enough, we have a much stronger body of research evidence that 
documents the harms from viewing televised violence than we have assessing the 
effects of sexual material that might be categorized as indecent. 

S. 876 offers arguably the strongest step yet proposed by Congress to limit the 
harms this nation suffers as a by-product of television violence. Is such a strong step 
called for? Certainly every citizen must think twice before supporting a govern- 
mental policy that restricts any freedom of speech. Yet these are the facts associated 
with the television industry’s choices about how to exercise its freedom to “speak” 
in the form of violent entertainment: 

(1) The television industry chooses to include violence in most of the programs 
that it delivers to the American public; 

(2) The television industry chooses to present most violence in glamorized and 
sanitized formats, even though we know this increases the risk of harmful effects 
for child- viewers; 

(3) The television industry chooses to employ the V-chip rating system as its pri- 
mary defense against the harms caused by 'TV violence, and yet; 

(4) The television industry chooses not to apply the “V” content rating accurately 
to its violent programming, undermining the viability of the V-chip as an effective 
remedy to TV violence concerns. 

It seems clear to me that the television industry has consistently made choices 
that move us closer and closer to the need for more stringent regulation such as 
S. 876. So long as the industry continues down this same path of choices, it will 
inevitably create a situation that requires a stronger policy response such as this 
bill offers. 



87 


S. 876 is a legitimate proposal that warrants serious consideration. In the absence 
of any earnest industry efforts to ameliorate the current concerns about TV violence, 
it is a policy that warrants support. 

30 NATiONAi. TELSVISiCN ViOlENCE STUDY / EXECUTiVE SUMMARY 
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Senator Burns. Thank you. 

Now we have Mr. James Hamilton, associate professor of Public 
Policy, Duke University. Let me tell you that I love your institu- 
tion, but I had to talk awful hard to keep my daughter from going 
to med school there. [Laughter.] 

Senator Burns. Not from the standpoint that it is not a great 
school. It is from the standpoint of their father’s bank account. 
[Laughter.] 

Senator Burns. Thank you for coming. 

STATEMENT OF JAMES T. HAMILTON, Ph.D., ASSOCIATE PRO- 
FESSOR OF PUBLIC POLICY, ECONOMICS, AND POLITICAL 

SCIENCE, SANFORD INSTITUTE OF PUBLIC POLICY, DUKE 

UNIVERSITY 

Dr. Hamilton. I am an Associate Professor of Public Policy at 
Duke. I am also the author of a book called “Channeling Violence: 
The Economic Market for Violent Television Programming.” This 
morning I would like to talk to you about the economics behind tel- 
evision violence. 

At its core, television violence is a problem of pollution. Networks 
and advertisers use violence to target television’s most valuable de- 
mographic: viewers 18 to 34. But those executives do not take into 
account the full cost to society of their actions. Social science re- 
search shows that, for some viewers, consuming violent television 
programming can lead to increases in aggression, fear and desen- 
sitization. Those impacts are greatest on children. Children are not 
the target of advertisers on most violent programs on during prime 
time. Yet their consumption leads to social damage that people do 
not take into account when they are scheduling programs and 
when they are trying to decide where to draw the line on content. 

When I was writing my book about television violence, few people 
in Hollywood, understandably, agreed with my definition of tele- 
vision violence as cultural pollution. They came up with objections 
which I came to view as the top five reasons why television vio- 
lence is not a problem. I would like to briefly share with you their 
objections. 

First, TV executives will often say we use violence to tell rather 
than to sell a story. They have said in congressional hearings that 
they do not use violence to garner ratings. Yet in my book what 
I show is that every channel type, in some way, uses violence stra- 
tegically to garner viewers. If you look at broadcast network tele- 
vision during the sweeps months, networks are more likely to air 
movies dealing with murder. About a third of the movies on during 
sweeps deal with murder. They are more likely to show family 
crime stories. They are more likely to show true crime stories. Fox, 
which shows the greatest percentage of violent movies on broadcast 
television, increases its use of violent films from 42 percent to 84 
percent during sweeps. 

If you look at basic cable programming, when ABC is airing Mon- 
day Night Football, TBS drops its use of violent movies from 92 
percent to 65 percent. Then when ABC’s Monday Night Football 
goes off and the male viewers are up for grabs again, TBS raises 
the level of violence in its movies. 
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If you look at the premium cable channels, HBO used to have a 
strategy known as Testosterone Thursday, when Seinfeld was on at 
9 p.m. They had a strategy of showing a low-quality violent movie 
at 9 p.m. on Thursday to attract male viewers. That type of pro- 
gramming strategy shows that violence is used strategically. 

The second objection that people often use in the industry is that 
violence on television is a reflection of society. Yet when I have 
looked at local news broadcasts, I have found that if you look at 
the percentage of stories dealing with crime or the percentage of 
lead stories dealing with crime, those figures are not related to the 
underlying crime rates in the city; they are related to the interest 
in crime stories in the audience in that city, which I proxied for by 
using ratings for the show Cops. So if you are a local news director, 
your decision to include crime in your broadcast is related more to 
local audience demand than to the underlying rate of crime in your 
city as measured by the FBI crime statistics. 

A third objection by industry is that images on television do not 
influence behavior. But the social science research done by Dale 
Kunkel and others shows that if a violent act goes unpunished, if 
you do not show harm, and if it is committed by an attractive per- 
petrator, those types of contexts make violence more likely to be 
imitated. That is the type of violence that is used on television. 

A fourth objection made by industry executives is that violence 
on television today is less frequent. That is true, in part, if you look 
at prime time broadcast network programming. During the mid- 
1980’s, about half of all network series were in violent genres. That 
number had dropped to about a quarter in the 1990’s. Yet violence 
has simply migrated to other types of channels. 

If you look at basic cable, at 8 o’clock, over two-thirds of the mov- 
ies on basic cable are violent. If you look at the top five programs 
each week on premium channels, over half of them are violent mov- 
ies. 

A final objection that industry officials often raise is, what about 
Schindler’s List? Violence is indeed used in high-quality films. Yet 
when I looked at a sample of over 5,000 violent movies shown on 
broadcast, basic cable and premium channels, only 3 percent of 
those violent films had four-star ratings, as measured by critics. 

Now, there are always economic incentives to use violence in tel- 
evision. It is cheaper for the networks to purchase. It is twice as 
likely to be exported abroad. As you get a multiplication of chan- 
nels, as we get closer to a 500-channel universe, you are going to 
get more channels using violence and more intense violence used. 

If you accept my premise that violence is essentially a pollution 
problem, what could you do? Well, I think the industry, encouraged 
by government, could do at least three things. One is provide more 
accurate content information. I found in my research that if you 
provide parents with information about programming, such as the 
tag “Viewer discretion is advised,” that the Nielsen ratings for chil- 
dren on prime time movies dropped by about 14 percent. That 
translates, on an average movie, to about 220,000 fewer kids, 2 to 
11, watching the movie. It changes the nature of who is willing to 
advertise on a film. Once a film has been labeled with a viewer dis- 
cretion warning, products that are targeted at women, older viewer 
and families with children are less likely to advertise. So it is this 
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fear of advertiser backlash which is holding networks back from ac- 
curate labeling. 

In fact, what I found is that networks are more likely to under- 
label a program under the current rating system if it has a higher 
ad rate. NBC, parenthetically, has the highest ad rate on the 
under-labeled programs. 

A second thing that you could do is shift your programming to 
a time when children are less likely to be in the audience. That is 
going to be difficult for networks like Fox, because it starts its vio- 
lent movies at 8 o’clock. Again, two-thirds of all the movies on basic 
cable on at 8 o’clock are violent. But if you do shift the programs 
to times when children are less likely in the audience, it would re- 
duce the probability that they would be damaged. 

The last thing that you could do is take responsibility. Industry 
officials will often say that their product is not harmful. But I have 
found that parents are more likely to shield their children from vio- 
lence if they believe that television violence is a problem. So the 
last thing I think industry should do is convey an additional mes- 
sage to parents that their product is damaging for some children 
and that parents should act to shield their children from it. 

Thank you. 

[The prepared statement of Dr. Hamilton follows:] 

Prepared Statement of James T. Hamilton, Ph.D., Associate Professor of 

Public Policy, Economics, and Political Science, Sanford Institute of Pub- 
lic Policy, Duke University 

I am James T. Hamilton, an associate professor of public policy, economics, and 
political science at Duke University. I appreciate the opportunity to testify before 
your committee, since my work on television violence was initially inspired by a con- 
gressional debate. During the mid-1990s. Congress considered “report card” legisla- 
tion that would have developed information on program content and compiled a list 
of advertisers that supported violent programming. At the time I was studying how 
companies react to information provision about their pollution records under the En- 
vironmental Protection Agency’s Toxics Release Inventory program. Thinking about 
toxics and television violence, I came to view both as situations where the choices 
of producers do not reflect the full costs to society of their actions. Both situations 
involve market failures that economists call negative externalities, since the nega- 
tive impacts on society arising from production are external to the decision making 
of manufacturers. That insight led me to write a recently published book entitled 
Channeling Violence: The Economic Market for Violent Television Programming 
(Princeton University Press, 1998). This morning I hope to describe the economics 
behind television violence and the implications of economic reasoning for policies to 
address it. 

Television violence is at its core a problem of pollution. Programmers and adver- 
tisers use violent content to target television’s most valuable demographic, viewers 
age 18-34. The executives who schedule violence to garner ratings and profits do 
not take into account the full impact on society of their actions. Research shows that 
television violence does increase levels of aggression, fear, and desensitization 
among some who consume it. The strongest impacts are on the youngest viewers. 
Children are not the target of advertisers on most violent programs. But their expo- 
sure to violent images can lead to social damages not factored into decisions about 
when to air programs and where to draw the line on content. 

In writing a book on the market for violent programming, I (understandably) 
found few people in the entertainment industry willing to agree their products gen- 
erate cultural pollution. Media officials often deflect criticisms of their programs 
with a standard set of responses, which I came to view as the “Top 5 Reasons Why 
TV Violence is Not a Problem.” 

1. We use violence on television to tell, not sell, stories. — Television executives link 
the use of violence to narrative needs. In hearings before Congress, network execu- 
tives have denied that they use violence to earn ratings. Yet I found in my research 
on programming strategies that every channel type uses violence to gain viewers: 
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• During the sweeps periods, the four major broadcast networks were much more 
likely to air movies that deal with murder, focus on tales of family crime, and fea- 
ture family crime or murder stories based on real-life incidents. Nearly a third of 
network movies during sweeps periods dealt with murder. The Fox network, which 
often aired movies starting at 8 PM, increased its use of violent movies from 42% 
to 84% during sweeps. 

• When ABC aired Monday Night Football, the basic cable channel TBS dropped 
its use of violent movies on Monday nights. The percentage of violent movies de- 
clined on this channel from 92% to 65% of the films shown. When football season 
ended and male viewers were up for grabs, the violent movies returned. 

• When Seinfeld dominated ratings on Thursday evenings, HBO had a strategy 
known internally as “Testosterone Thursday,” in which it programmed low-quality 
violent films at 9 PM to attract male viewers uninterested in Seinfeld. 

These strategic uses of violent programs all contradict the frequent claims that 
violence is not used to attract viewers. 

2. Violence on television is a reflection of violence in society. — Analyzing data 
across the country on local news content, I found that the percentage of stories de- 
voted to crime and the percentage of lead stories dealing with crime were not re- 
lated to the crime rate in a city. Rather it was audience interest in crime, reflected 
by ratings for Cops in the market, that predicted the degree local news directors 
focused on crime in their newscasts. The stronger the audience interest in reality 
police show programming, the more likely newscasts in an area were to focus on 
crime. 

3. Images on television do not influence behavior. — Social science research indi- 
cates that violent images are more likely to be imitated if they go unpunished, show 
little pain or suffering, and involve attractive perpetrators. This describes the types 
of violence often used on television. (For statistical evidence on the context of vio- 
lence in television, see the work by the National Television Violence Study research- 
ers in Television Violence and Public Policy, James T. Hamilton, editor). 

4. Television is less violent today. — It is true that on primetime network broadcast 
television, the percentage of programs in violent genres has dropped in the 1990s. 
In 1984 51% of primetime network series were in violent genres, a figure that de- 
clined to 23% in 1993. But violence has simply migrated to basic and premium cable 
channels. Nearly two thirds of all basic cable movies on at 8 PM on weekdays are 
violent. Of the top 5 programs viewed each week on premium channels, over half 
are violent movies. 

5. What about Schindler’s List? — ^Violence is used in high-quality films. Yet these 
types of movies are only a small percentage of those shown on television. In a sam- 
ple of 5,000 violent movies on broadcast, basic cable, and premium channels, I found 
that only 3% were given four stars (the highest rating) by critics. 

In opinion surveys about television, the majority of adult respondents indicates 
that there is too much violence in entertainment programming. Yet there are seg- 
ments of viewers who enjoy and consume violent shows. Males age 18-34 are the 
top consumers of violent entertainment fare, followed by females 18-34. These view- 
ers are particularly prized by advertisers, in part because their purchase decisions 
can be more easily influenced than those of older consumers. As a result, program- 
mers often target these young adults and use violent shows to attract them. These 
same violent programs may also attract an unintended audience, children 2-11 and 
teens 12-17. Primetime shows do not get higher ad rates for attracting child view- 
ers, since the products on these programs are aimed at adults. Yet because the pro- 
grams are on when children are in the viewing audience (nearly 1 out of 3 children 
and teens are watching television at 8 PM on weekdays), children see violent shows 
aimed at adults. 

This exposure of children to violent programs generates a pollution problem. Re- 
search indicates that some children who consume violent programming are more 
likely to become aggressive, to feel desensitized to violence, or experience fear upon 
viewing. While the market for violence works well in delivering a segment of adult 
viewers what they want, the market fails with respect to shielding children from 
harmful effects. Neither advertisers nor programmers are led to consider the full 
costs to society of using violence to attract viewers, since they are not led by the 
market to internalize in their decision making the negative impacts these programs 
have on children. The result — too much violence consumed by too many children. 

Broadcasters correctly stress that their business is selling audiences to adver- 
tisers, not raising or educating children. When they make programming choices, 
they focus on the number of viewers, the value of these viewers to advertisers, the 
cost of programs, and the number of competitors offering different types of fare. 
There are multiple incentives that favor the provision of violent programming by 
some channels. Violent shows are cheaper for networks to purchase. Violent pro- 
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grams are twice as likely to be exported, which increases the returns to producers. 
As the number of viewing options increases, channels serving particular niches con- 
tinue to grow — including those that specialize in developing a brand name for vio- 
lence. The proliferation of channels will involve an increase in the number of violent 
viewing options and the intensity of violence on some channels. 

If violence on television is a pollution problem, what is to be done? In dealing with 
everyday pollutants such as toxic chemicals released into the air, the government 
has a wide array of policy tools to reduce the harms created: zoning of noxious facili- 
ties; the direct control of the release of chemicals; the use of liability laws to change 
behavior; and the taxing of polluting activities. In the media realm the First Amend- 
ment rightfully restricts the policy options available to deal with television violence. 
However, I do believe that there are at least three steps which industry, encouraged 
by government, can take to lower the exposure of children: provide accurate content 
information; consider the likely number of children in the audience when sched- 
uling; and take responsibility for the potential harms that arise from some types 
of programs. 


INFORMATION PROVISION 

Parents make the ultimate decisions about whether their children will consume 
violent content. Yet even for the parents most concerned about shielding their chil- 
dren, the costs in terms of time of finding out what programs contain potentially 
objectionable content, ascertaining when particular programs are on, and moni- 
toring the viewing of their children are extensive. The V-chip and program ratings 
provided by the television industry offer the potential to reduce the costs to parents 
of being responsible parents. The V-chip and ratings system will only work, how- 
ever, if parents believe the system is credible, informative, and effective. 

In my research I found that parents do act if provided with program content infor- 
mation. I found that on primetime broadcast network movies, the Nielsen rating for 
children 2-11 dropped by about 14% on movies that carried a viewer discretion 
warning. Since these movies were averaging 1.6 million children 2-11 in their audi- 
ences, the drop in viewing translated into approximately 220,000 fewer children in 
the audience for a movie carrying a warning. The warnings had no impact on rat- 
ings for teens or adults. But the warnings did change the willingness of some adver- 
tisers to sponsor a program. Once a warning was placed on a violent theatrical film 
shown on network movies, products likely to experience harm to their brand images 
by being associated with violence were less likely to advertise on the movie. In par- 
ticular, products consumed by women, by older viewers, and by families with chil- 
dren were less likely to advertise on a movie once it carried a viewer discretion 
warning. The number of general product ads on a movie also dropped slightly when 
the warning was placed. Products aimed at men and younger adults were actually 
more willing to advertise on these movies with warnings, since their consumers re- 
port they are less likely to see television violence as a problem. The companies ad- 
vertising on movies with warnings were those at less risk for brand name damage. 

Controversy about content can have a large impact on advertisers. I found that 
in its first season, ads on NYPD Blue sold at a 45% discount because of the initial 
unwillingness of advertisers to be associated with the program. Broadcasters are re- 
luctant to provide viewers with content information in part because of the fear that 
this will generate controversy and change the willingness of advertisers to support 
a particular program. Cable channels have historically provided much more detailed 
content descriptors for their programs, in part because they are less dependent on 
advertiser reactions. During the early implementation of the television rating sys- 
tem, I found evidence that continued concern for advertiser reactions kept the 
broadcast networks from providing accurate program indicators on more controver- 
sial programs. Comparing the ratings provided by the networks with program eval- 
uations from the Parents’ Television Council, I found that the networks frequently 
“underlabeled” programs, such as giving a program found by the parents’ viewing 
group to contain “gratuitous sex, explicit dialogue, violent content, or obscene lan- 
guage” a TV-PG rating rather than a TV-14 rating. The networks were more likely 
to underlabel the programs with higher ad rates. Among the networks, NBC had 
the highest ad rates on underlabeled programs. 

More recent research by Dale Kunkel and colleagues (An Assessment of the Tele- 
vision Industry’s Use of V-chip Ratings) indicates that over three fourths of pro- 
grams with violence did not carry a violence indicator. An obvious first step that 
industry officials can take to reduce the exposure of children to violent content is 
to label such content more frequently, though they may be reluctant to do this be- 
cause of fears of advertiser backlash. The impact of improved labeling will take time 
to develop, since the current rating system is akin to the provision of software with- 
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out hardware. As sets with V-chips arrive in the market, parents will be able to use 
the content rating systems more easily. 

SCHEDULING 

A second measure that industry officials could take would be to shift violent pro- 
gramming to times when children are less likely to be in the audience. This would 
require a substantial change in behavior by some programmers, since the times 
when children and teens are in the audience are often the same times when viewers 
18-34 are in the audience. At 8 PM on weekdays, for example, nearly one out of 
three children and teens is watching television. At this time, nearly two thirds of 
all movies on basic cable are violent. Fox, which broadcast the highest percentage 
of violent films among the major networks, often began its movies at 8 PM. Early 
evening and daytime hours on weekends are also a frequent time period for the pro- 
gramming of syndicated violent shows. Half of the weekly exposures of children 2- 
11 to syndicated action adventure/crime series occurs on weekends during the day 
or early evening before 8 PM. If programmers were to shift violent content to hours 
where viewing by children was less likely to arise, this would reduce the probability 
that those most susceptible to harm were exposed to violent content. 

RESPONSIBILITY 

A final measure that industry officials could adopt is to admit that some programs 
may be damaging for some children to watch. In debates about television violence, 
executives often deny the potential for harm to arise from programming. Parents 
will be more likely to act to shield their children from violent programming if there 
is a more consistent message about likely dangers. I found that parents who were 
personally bothered by television violence were much more likely to intervene and 
switch channels when objectionable content came on while children were viewing. 
Parent groups, educators, pediatricians, and foundations all have a role in alerting 
parents to the need to shield children from violent content and providing informa- 
tion on how to use options such as the ratings system and V-chip. Entertainment 
officials also have a role to play in this education process. The targeting and repeti- 
tion of messages to change consumer decisions is the economic foundation of tele- 
vision programming. If the industry could add an additional message to the informa- 
tion it conveys, that violent content may be harmful and parents should shield their 
children from it, there may be a high pay off to society from this type of advertising. 

Senator Burns. Thank you. 

I am interested in this testimony. I do not think there is anybody 
on this panel that disagrees with the conclusions that have been 
drawn by Mr. Abbott, Mr. Eron, Mr. Kunkel and Mr. Hamilton on 
their studies. I would say there is probably universal agreement at 
that table that violence on television has a lasting cause and effect. 
How do we get it off of there? How do we do it constitutionally? 

I am going to ask Mr. Revere this. You have four youngsters in 
your household. 

Mr. Corn-Revere. That is right. 

Senator Burns. You may control in your household what they 
view and the dialog they use and how you run your household. You 
may not run your household like Mr. Kunkel does. What challenges 
do you have as a parent, knowing that the conclusions drawn by 
Mr. Abbott and Dr. Eron are factual? As a parent, I am asking 
this. Not as a legal scholar or teacher. 

Mr. Corn-Revere. I appreciate the question in that spirit. All I 
can say is that as a parent, I cannot try and wait for the next 
study to determine if I think a particular program is going to have 
some kind of effect on my children. I do not think any parent really 
wants that or needs that. We form our own judgments based on our 
own upbringing and our own values about what kinds of program- 
ming we think is appropriate for our children and what we want 
for them to be exposed to. We try and instill those values in our 
children, as well. 
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Now, in response to that, one of the comments I often get when 
asked this question, is for people to say “I am not worried about 
you or your children, I am worried about all those other people out 
there.” I guess all I can say to that is I do not think that I have 
done anything all that special that should allow me the freedom to 
make these decisions for my own family but to deny such freedom 
to other people. 

Senator Burns. What about the TV news? 

Mr. Corn-Revere. Quite frankly — and I had this experience 
watching television with my own 11-year-old when the news of the 
Columbine tragedy came over the air — in my experience watching 
news, I find to be much more disturbing, or potentially disturbing, 
than many other programs. I think this is true because there is no 
confusion about the fact that what you see on the screen has some 
connection to reality. As a result, I think it has potentially a lot 
more impact. 

Now, that being said, I do not think that there is a valid argu- 
ment for regulating the news. For example, I know that some of 
the proposals out there would have either V-chip ratings or restric- 
tions placed on news. I know S. 876 gives the FCC the ability, al- 
though not the mandate, to exclude news from violent program- 
ming. But that being said, I think that we would lose a very impor- 
tant constitutional value if we empowered the Government, one 
way or the other, to decide whether or not an image of a Viet- 
namese village in flames from napalm was too violent to be shown 
to Americans or if we decided that letting Americans view the vio- 
lence of bombing raids in Kosovo was unfit for the non-safe harbor 
hours. 

Those are the kinds of difficult choices that I think we would 
have to make if legislation regulating televised violence is adopted. 
Again, I think those kinds of images in the news are potentially 
much more damaging. Certainly it concerns me more with respect 
to my own family. Yet, as a constitutional matter, I think imposing 
regulation in that area is far more threatening. 

Senator Burns. Mr. Abbott would like to say something. 

Mr. Abbott. Yes. First, the Supreme Court defines what they 
call low-value speech. It is our contention that that would include 
fictional, dramatized, excessive, gratuitous violence, but it would 
not include news. I think news would be at the core of what the 
First Amendment protects. 

However, having said that, our work — and I think Dr. Eron has 
found the same thing — indicates that small children are absolutely 
terrified by much of the local news that is on early in the evening. 
It is a real problem. But rather than bringing government into it, 
we are working with local stations in the Boston area so that they 
would voluntarily show the real graphic, violent images in the local 
news at news times later in the evening. That has also been done 
very successfully in European countries. So the news at 5 o’clock 
and 4 o’clock and 6 o’clock, when there are small children likely to 
be watching, maybe it will not be quite as graphic as you would 
see later in the evening. But this has to be a voluntary approach, 
because news does raise a different level of constitutional scrutiny, 
clearly. 
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Senator Burns. Mr. Hamilton, would you like to comment on 
that? 

Dr. Hamilton. Yes. The research shows that children are more 
likely to imitate acts if they are portrayed as realistic. So that is 
depressing in terms of local news content. The good news is that 
if you look at the Nielsen ratings, children are about at least four 
times more likely to be watching a sitcom at 6 o’clock than local 
news. 

Senator Burns. Senator Hollings, my yellow light is on. 

Senator Hollings. I appreciate Professor Hamilton’s response 
there. He has made a thorough study and, incidentally, has the 
most recent volume that I know of. We referred to it last week. I 
have a copy back at the office. Children are not looking at the 
news. They are going to look at a sitcom. 

Professor Corn-Revere, there is no use going around the primrose 
path about news because this bill does not attempt to control news 
or sport programs. You can look at the football on Sunday after- 
noon. It gets pretty violent in pro football. Or hockey. We cannot 
control that. Everybody knows it. We are trying to be very careful. 

Now, you cite, for example. Judge Edwards. Of course, he was in 
the minority. I would ask consent, Mr. Chairman, that we include 
the Act for Television decision in its entirety. He was a dissenter 
from the proposition cited here quite clearly, to the effect that we 
find that the Government has a compelling interest in protecting 
children under the age of 18. The Government who may regulate 
the content of constitutionally protected speech in order to promote 
a compelling interest. If it chooses the least restrictive means to 
further the articulated interest, noting that broadcasting has re- 
ceived the most limited first amendment protection because of its 
unique pervasiveness and accessibility to children. 

Of all statements, I find it very interesting that, in dissenting. 
Judge Edwards, you quoted, that there is simply no evidence that 
indecent broadcasts harm children. The absence of which stands in 
striking contrast to the wealth of research conducted on the harm- 
ful effect of televised violence. 

[The Appeal follows:] 

ACTION FOR CHILDREN’S TELEVISION; AMERICAN CIVIL LIBERTIES 
UNION; THE ASSOCIATION OF INDEPENDENT TELEVISION STATIONS, INC.; 
CAPITAL CITY/AMERICAN BROADCASTING CO., INC.; CBS, INC.; FOX TELE- 
VISION STATIONS, INC., GREATER MEDIA, INC.; INFINITY BROADCASTING 
CORPORATION; MOTION PICTURE ASSOCIATION OF AMERICA, INC.; NA- 
TIONAL ASSOCIATION OF BROADCASTERS; NATIONAL PUBLIC RADIO; PEO- 
PLE FOR THE AMERICAN WAY; POST-NEWSWEEK STATIONS, INC.; PUBLIC 
BROADCASTING SERVICE; RADIO-TELEVISION NEWS DIRECTORS ASSOCIA- 
TION; REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS; SOCIETY OF 
PROFESSIONAL JOURNALISTS, PETITIONERS v. FEDERAL COMMUNICA- 
TIONS COMMISSION; UNITED STATES OF AMERICA, RESPONDENTS 
PACIFICA FOUNDATION; NATIONAL FEDERATION OF COMMUNITY BROAD- 
CASTERS; AMERICAN PUBLIC RADIO; NATIONAL ASSOCIATION OF COL- 
LEGE BROADCASTERS; INTERCOLLEGIATE BROADCAST SYSTEM; PEN 
AMERICAN CENTER; ALLEN GINSBERG, PETITIONERS v. FEDERAL COMMU- 
NICATIONS COMMISSION; UNITED STATES OF AMERICA, RESPONDENTS 
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Opinion By: Buckley 

Opinion: Buckley, Circuit Judge: We are asked to determine the constitutionality 
of section 16(a) of the Public Telecommunications Act of 1992, which seeks to shield 
minors from indecent radio and television programs by restricting the hours within 
which they may be broadcast. Section 16(a) provides that, with one exception, inde- 
cent materials may only be broadcast between the hours of midnight and 6:00 a.m. 
The exception permits public radio and television stations that go off the air at or 
before midnight to broadcast such materials after 10:00 p.m. 

We find that the Government has a compelling interest in protecting children 
under the age of 18 from exposure to indecent broadcasts. We are also satisfied that. 
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standing alone, the “channeling” of indecent broadcasts to the hours between mid- 
night and 6:00 a.m. would not unduly burden the First Amendment. Because the 
distinction drawn by Congress between the two categories of broadcasters bears no 
apparent relationship to the compelling Government interests that section 16(a) is 
intended to serve, however, we find the more restrictive limitation unconstitutional. 
Accordingly, we grant the petitions for review and remand the cases to the Federal 
Communications Commission with instructions to revise its regulations to permit 
the broadcasting of indecent material between the hours of 10:00 p.m. and 6:00 a.m. 

I. BACKGROUND 

The Radio Act of 1927 provides that “whoever utters any obscene, indecent, or 
profane language by means of radio communication shall be fined not more than $ 
10,000 or imprisoned not more than two years, or both.” 18 U.S.C. §1464 (1988). 
While all obscene speech is indecent, not all indecent speech is obscene. The Su- 
preme Court has defined obscene material as works which, taken as a whole, appeal 
to the prurient interest in sex, which portray sexual conduct in a patently offensive 
way, and which, taken as a whole, do not have serious literary, artistic, political, 
or scientific value. 

Miller V. California, 413 U.S. 15, 24, 37 L. Ed. 2d 419, 93 S. Ct. 2607 (1973). In 
enforcing section 1464 of the Radio Act, the Federal Communications Commission 
defines “broadcast indecency” as language or material that, in context, depicts or de- 
scribes, in terms patently offensive as measured by contemporary community stand- 
ards for the broadcast medium, sexual or excretory activities or organs. 

In re Enforcement of Prohibitions Against Broadcast Indecency in 18 U.S.C. 
§1464, 8 F.C.C.R. 704, 705 n.lO (1993) (“1993 Report and Order”). This definition 
has remained substantially unchanged since it was first enunciated in In re Pacifica 
Foundation, 56 F.C.C.2d 94, 98 (1975). 

While obscene speech is not accorded constitutional protection, “sexual expression 
which is indecent but not obscene is protected by the First Amendment. . . .” Sable 
Communications of California, Inc. v. FCC, 492 U.S. 115, 126, 106 L. Ed. 2d 93, 
109 S. Ct. 2829 (1989). “The Government may, however, regulate the content of 
[such] constitutionally protected speech in order to promote a compelling interest if 
it chooses the least restrictive means to further the articulated interest.” Id. Noting 
that broadcasting has received the most limited First Amendment protection be- 
cause of its unique pervasiveness and accessibility to children, the Supreme Court 
has held that the FCC may, in appropriate circumstances, place restrictions on the 
broadcast of indecent speech. See FCC v. Pacifica Foundation, 438 U.S. 726, 750- 
51, 57 L. Ed. 2d 1073, 98 S. Ct. 3026 (1978) (“when the Commission finds that a 
pig has entered the parlor, the exercise of its regulatory power does not depend on 
proof that the pig is obscene.”). 

In In re Infinity Broadcasting Corp. of Pa., 3 F.C.C.R. 930 (1987) (“Reconsider- 
ation Order”), the Commission reviewed its decisions in three cases: In re Infinity 
Broadcasting Corp. of Pa., 2 F.C.C.R. 2705 (1987), In re Pacifica Foundation, Inc., 
2 F.C.C.R. 2698 (1987), and In re Regents of the University of California, 2 F.C.C.R. 
2703 (1987). One of these cases involved a morning broadcast; the other two dealt 
with programs that were aired after 10:00 p.m. In each of them, the agency found 
that a radio station had introduced particularly offensive pigs into American parlors 
in violation of section 1464. The offending morning broadcast, for example, con- 
tained “explicit references to masturbation, ejaculation, breast size, penis size, sex- 
ual intercourse, nudity, urination, oral-genital contact, erections, sodomy, bestiality, 
menstruation and testicles.” Reconsideration Order, 3 F.C.C.R. at 932 (internal 
quotation marks omitted). The remaining two were similarly objectionable. See id. 
at 932-33. 

The FCC reaffirmed the Government interest in safeguarding children from expo- 
sure to such speech and placed broadcasters on notice that because at least with 
respect to the particular markets involved, available evidence suggested there were 
still significant numbers of children in the audience at 10:00 p.m. . . . broadcasters 
should no longer assume that 10:00 p.m. is automatically the time after which inde- 
cent broadcasts may safely be aired. Rather, . . . indecent material would be action- 
able (that is, would be held in violation of 18 U.S.C. §1464) if broadcast when there 
is a reasonable risk that children may be in the audience. . . . 

Id. at 930-31. The Commission noted, however, that it was its “current thinking” 
that midnight marked the time after which it is reasonable to expect that it is late 
enough to ensure that the risk of children in the audience is minimized and to rely 
on parents to exercise increased supervision over whatever children remain in the 
viewing and listening audience. 

Id. at 937 n.47. 
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In our review of the Reconsideration Order in Action for Children’s Television v. 
FCC, 271 U.S. App. D.C. 365, 852 F.2d 1332 (D.C. Cir. 1988) (“ACT I” ), we rejected 
the argument that the Commission’s definition of indecency was unconstitutionally 
vague and overbroad. 852 F.2d at 1338^0. But although we affirmed the declara- 
tory ruling that found portions of the morning broadcast to be in violation of section 
1464, 852 F.2d at 1341, we vacated the Commission’s rulings with respect to the 
two post-10:00 p.m. broadcasts. Id. In those instances, we considered the findings 
on which the Commission rested its decision to be “more ritual than real,” id., be- 
cause the Commission had relied on data as to the number of teenagers in the total 
radio audience rather than the number of them who listened to the radio stations 
in question. We were also troubled by the FCC’s failure to explain why it identified 
the relevant age group as children aged 12 to 17 when it had earlier proposed legis- 
lation for the protection of only those under 12. 852 F.2d at 1341^2. We further 
concluded that “the FCC’s midnight advice, indeed its entire position on channeling, 
was not adequately thought through.” Id. at 1342. 

Two months after our decision in ACT I, Congress instructed the Commission to 
promulgate regulations “enforcing the provisions of . . . section [1464] on a 24 hour 
per day basis.” Pub. L. No. 100-469, §608, 102 Stat. 2186, 2228 (1988). The Com- 
mission complied by issuing a regulation banning all broadcasts of indecent mate- 
rial, which was immediately challenged by Action for Children’s Television and oth- 
ers. The following year, we remanded the record to the Commission to enable it to 
solicit information relevant to the congressionally mandated 24-hour ban; and in 
1989, the FCC issued a “Notice of Inquiry” for that purpose. In re Enforcement of 
Prohibitions Against Broadcast Indecency in 18 U.S.C. §1464, 4 F.C.C.R. 8358 
(1989) (“1989 NOI”). 

After analyzing the public comment received in response to the 1989 NOI, the 
Commission reported its conclusions in In re Enforcement of Prohibitions Against 
Broadcast Indecency in 18 U.S.C. §1464, 5 F.C.C.R. 5297 (1990) (“1990 Report”). In 
the 1990 Report, the ECC defined the category of persons to be protected under sec- 
tion 1464 as “children ages 17 and under.” Id. at 5301. It then found that because 
the narrowness with which courts have interpreted “obscenity” has commensurably 
broadened the range of patently offensive material that could be deemed “indecent” 
if broadcast . . . [and in light of the evidence] that there is a reasonable risk that 
significant numbers of children ages 17 and under listen to radio and view television 
at all times of day and night[,] . . . the compelling government interest in pro- 
tecting children from indecent broadcasts would not be promoted effectively by any 
means more narrowly tailored than a 24-hour prohibition. 

Id. at 5297. 

We reviewed the 24-hour ban in Action for Children’s Television v. FCC, 290 U.S. 
App. D.C. 4, 932 F.2d 1504 (D.C. Cir. 1991) (“ACT II”). We again rejected peti- 
tioners’ vagueness and overbreadth arguments, but we struck down the total ban 
on indecent broadcasts because “our previous holding in ACT I that the Commission 
must identify some reasonable period of time during which indecent material may 
be broadcast necessarily means that the Commission may not ban such broadcasts 
entirely.” 932 F.2d at 1509. 

Shortly after the Supreme Court denied certiorari in ACT II, 112 S. Ct. 1281, 117 
L. Ed. 2d 507 (1992), Congress again intervened, passing the Public Telecommuni- 
cations Act of 1992, Pub. L. No. 102-356, 106 Stat. 949 (1992). Section 16(a) of the 
Act requires the Commission to promulgate regulations to prohibit the broadcasting 
of indecent programming 

(1) between 6 a.m. and 10 p.m. on any day by any public radio station or public 
television station that goes off the air at or before 12 midnight; and 

(2) between 6 a.m. and 12 midnight on any day for any radio or television broad- 
casting station not described in paragraph (1). 

47 U.S.C. §303 note (Supp. IV 1992). Pursuant to this congressional mandate, the 
Commission published a notice of proposed rulemaking. In re Enforcement of Prohi- 
bitions Against Broadcast Indecency in 18 U.S.C. §1464, 7 F.C.C.R. 6464 (1992), 
and, in 1993, it issued regulations implementing section 16(a). 1993 Report and 
Order, 8 F.C.C.R. at 711; 47 C.F.R. §73.3999 (1994). These are challenged in the 
petition now before us. 

II. DISCUSSION 

Petitioners present three challenges to the constitutionality of section 16(a) and 
its implementing regulations: First, the statute and regulations violate the First 
Amendment because they impose restrictions on indecent broadcasts that are not 
narrowly tailored to further the Government’s interest, which petitioners define as 
the promotion of parental authority by shielding unsupervised children from inde- 
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cent speech in the broadcast media; second, section 16(a) unconstitutionally dis- 
criminates among categories of broadcasters by distinguishing the times during 
which certain public and commercial broadcasters may air indecent material; and 
third, the Commission’s generic definition of indecency is unconstitutionally vague. 
Petitioners also assert that our decisions in ACT I and ACT II compel the rejection 
of the newly enacted restrictions both because there are insufficient data to justify 
the new statutory ban and because the Commission continues to include children 
ages 12 to 17 in the protected class. 

The Commission argues that the Government’s interests extend beyond facili- 
tating parental supervision to include protecting children from exposure to indecent 
broadcasts and safeguarding the home from unwanted intrusion by such broadcasts. 
The Commission asserts that restricting indecent broadcasts to the hours between 
midnight and 6:00 a.m. is narrowly tailored to achieve these compelling govern- 
mental interests. It defends the exception allowing public stations that go off the 
air at or before midnight to broadcast such materials after 10:00 p.m. on the basis 
that these stations would otherwise have no opportunity to air indecent programs. 

At the outset, we dismiss petitioners’ vagueness challenge as meritless. The FCC’s 
definition of indecency in the new regulations is identical to the one at issue in ACT 
II, where we stated that “the Supreme Court’s decision in Pacifica dispelled any 
vagueness concerns attending the [Commission’s] definition,” as did our holding in 
ACT I. 932 F.2d at 1508. Petitioners fail to provide any convincing reasons why we 
should ignore this precedent. 

We now proceed to petitioners’ remaining constitutional arguments. 

A. The First Amendment Challenge 

It is common ground that “sexual expression which is indecent but not obscene 
is protected by the First Amendment.” Sable, 492 U.S. at 126. The Government 
may, however, regulate the content of constitutionally protected speech in order to 
promote a compelling interest if it chooses the least restrictive means to further the 
articulated interest. 

Id. Thus, a restriction on indecent speech will survive First Amendment scrutiny 
if the “Government’s ends are compelling [and its] means [are] carefully tailored to 
achieve those ends.” Id. 

The Supreme Court has “long recognized that each medium of expression presents 
special First Amendment problems. ... Of all forms of communication, it is broad- 
casting that has received the most limited First Amendment protection.” Pacifiea, 
438 U.S. at 748 (citation omitted). The Court has identified two reasons for this dis- 
tinction that are relevant here: 

First, the broadcast media have established a uniquely pervasive presence in the 
lives of all Americans. Patently offensive, indecent material presented over the air- 
waves confronts the citizen, not only in public, but also in the privacy of the home, 
where the individual’s right to be left alone plainly outweighs the First Amendment 
rights of an intruder. . . . Because the broadcast audience is constantly tuning in 
and out, prior warnings cannot completely protect the listener or viewer from unex- 
pected program content. . . . Second, broadcasting is uniquely accessible to chil- 
dren. . . . Other forms of offensive expression may be withheld from the young 
without restricting the expression at its source. Bookstores and motion picture thea- 
ters, for example, may be prohibited from making indecent material available to 
children. . . . The ease with which children may obtain access to broadcast mate- 
rial, coupled with the concerns [over the well-being of youths] recognized in 
[Ginsberg v. New York, 390 U.S. 629, 20 L. Ed. 2d 195, 88 S. Ct. 1274 (1968)1 
amply justifies special treatment of indecent broadcasting. 

Id. at 748-50. As Justice Powell observed in Pacifica, the difficulty is that . . . 
a physical separation of the audience [such as that possible in bookstores and movie 
theaters] cannot be accomplished in the broadcast media. . . . This ... is one of 
the distinctions between the broadcast and other media . . . [that] justifies a dif- 
ferent treatment of the broadcast media for First Amendment purposes. 

438 U.S. at 758 (Powell, J., concurring in part and concurring in the judgment). 
Despite the increasing availability of other means of receiving television, such as 
cable (which is not immune to the concerns we address today, see Alliance for Com- 
munity Media v. FCC, 56 F.3d 105, slip op. at 32-34, 1995 U.S. App. LEXIS 13857 
(D.C. Cir. 1995)), there can be no doubt that the traditional broadcast media are 
properly subject to more regulation than is generally permissible under the First 
Amendment. 

Unlike cable subscribers, who are offered such options as “pay-per-view” channels, 
broadcast audiences have no choice but to “subscribe” to the entire output of tradi- 
tional broadcasters. Thus they are confronted without warning with offensive mate- 
rial. See Pacifica, 438 U.S. at 748-19. This is “manifestly different from a situation” 
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where a recipient “seeks and is willing to pay for the communication. . . Sable, 
492 U.S. at 128; see also Cruz v. Ferre, 755 F.2d 1415, 1420 (11th Cir. 1985) (distin- 
guishing Pacifica from cases in which cable subscriber affirmatively elects to have 
specific cable service come into home). 

In light of these differences, radio and television broadcasts may properly be sub- 
ject to different — and often more restrictive — regulation than is permissible for other 
media under the First Amendment. While we apply strict scrutiny to regulations of 
this kind regardless of the medium affected by them, our assessment of whether sec- 
tion 16(a) survives that scrutiny must necessarily take into account the unique con- 
text of the broadcast medium. 

1. The compelling Government interests 

In examining the Government’s interests in protecting children from broadcast in- 
decency, it is important to understand that hard-core pornography may be deemed 
indecent rather than obscene if it is “not patently offensive” under the relevant con- 
temporary community standards. The Second Circuit, for example, has found that 
the “detailed portrayals of genitalia, sexual intercourse, fellatio, and masturbation” 
contained in a grab bag of pornographic materials (which included such notorious 
films as “Deep Throat”) are not obscene in light of the community standards pre- 
vailing in New York City. United States v. Various Articles of Obscene Merchandise, 
Schedule No. 2102, 709 F.2d 132, 134, 137 (2d Cir. 1983). Therefore, as Justice 
Scalia has observed, the more narrow the understanding of what is “obscene,” and 
hence the more pornographic what is embraced within the residual category of “in- 
decency,” the more reasonable it becomes to insist upon greater assurance of insula- 
tion from minors. 

Sable, 492 U.S. at 132 (Scalia, J., concurring). 

The Commission identifies three compelling Government interests as justifying 
the regulation of broadcast indecency: support for parental supervision of children, 
a concern for children’s well-being, and the protection of the home against intrusion 
by offensive broadcasts. Because we find the first two sufficient to support such reg- 
ulation, we will not address the third. 

Petitioners do not contest that the Government has a compelling interest in sup- 
porting parental supervision of what children see and hear on the public airwaves. 
Indeed, the Court has repeatedly emphasized the Government’s fundamental inter- 
est in helping parents exercise their “primary responsibility for [their] children’s 
well-being” with “laws designed to aid [in the] discharge of that responsibility.” 
Ginsberg v. New York, 390 U.S. 629, 639, 20 L. Ed. 2d 195, 88 S. Ct. 1274 (1968). 
This interest includes “supporting parents’ claim to authority in their own house- 
hold” through “regulation of otherwise protected expression.” Pacifica, 438 U.S. at 
749 (internal quotation marks omitted). 

Although petitioners disagree, we believe the Government’s own interest in the 
well-being of minors provides an independent justification for the regulation of 
broadcast indecency. The Supreme Court has described that interest as follows: 

It is evident beyond the need for elaboration that a State’s interest in safe- 
guarding the physical and psychological well-being of a minor is compelling. A 
democratic society rests, for its continuance, upon the healthy, well-rounded growth 
of young people into full maturity as citizens. Accordingly, we have sustained legis- 
lation aimed at protecting the physical and emotional well-being of youth even when 
the laws have operated in the sensitive area of constitutionally protected rights. 

New York v. Ferber, 458 U.S. 747, 756-57, 73 L. Ed. 2d 1113, 102 S. Ct. 3348 
(1982) (internal quotation marks and citations omitted); see also Prince v. Massa- 
chusetts, 321 U.S. 158, 165, 88 L. Ed. 645, 64 S. Ct. 438 (1944) (“It is [in] the inter- 
est of youth itself, and of the whole community, that children be both safeguarded 
from abuses and given opportunities for growth into free and independent well-de- 
veloped . . . citizens.”). 

While conceding that the Government has an interest in the well-being of chil- 
dren, petitioners argue that because “no causal nexus has been established between 
broadcast indecency and any physical or psychological harm to minors,” Joint Brief 
for Petitioners at 32, that interest is “too insubstantial to justify suppressing inde- 
cent material at times when parents are available to supervise their children.” Id. 
at 33. That statement begs two questions: The first is how effective parental super- 
vision can actually be expected to be even when parent and child are under the 
same roof; the second, whether the Government’s interest in the well-being of our 
youth is limited to protecting them from clinically measurable injury. 

As Action for Children’s Television argued in an earlier FCC proceeding, “parents, 
no matter how attentive, sincere or knowledgeable, are not in a position to really 
exercise effective control” over what their children see on television. In re Action for 
Children’s Television, 50 F.C.C.2d 17, 26 (1974). This observation finds confirmation 
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from a recent poll conducted by Fairbank, Maslin, Maullin & Associates on behalf 
of Children Now. The survey found that 54 percent of the 750 children questioned 
had a television set in their own rooms and that 55 percent of them usually watched 
television alone or with friends, but not with their families. Sixty-six percent of 
them lived in a household with three or more television sets. Compare 1989 NOI, 
4 F.C.C.R. at 8361 (63 percent of households own more than one television and 50 
percent of teenagers have a television in own bedrooms). Studies described by the 
FCC in its 1989 Notice of Inquiry suggest that parents are able to exercise even 
less effective supervision over the radio programs to which their children listen. Ac- 
cording to these studies, each American household had, on average, over five radios, 
and up to 80 percent of children had radios in their own bedrooms, depending on 
the locality studied, id.; two-thirds of all children ages 6 to 12 owned their own ra- 
dios, more than half of whom owned headphone radios. Id. at 8363. It would appear 
that Action for Children’s Television had a firmer grasp of the limits of parental su- 
pervision 20 years ago than it does today. 

With respect to the second question begged by petitioners, the Supreme Court has 
never suggested that a scientific demonstration of psychological harm is required in 
order to establish the constitutionality of measures protecting minors from exposure 
to indecent speech. In Ginsberg, the Court considered a New York State statute for- 
bidding the sale to minors under the age of 17 of literature displaying nudity even 
where such literature was “not obscene for adults. . . .” 390 U.S. at 634. The Court 
observed that while it was “very doubtful” that the legislative finding that such lit- 
erature impaired “the ethical and moral development of our youth” was based on 
“accepted scientific fact,” a causal link between them “had not heen disproved ei- 
ther.” Id. at 641^2. The Court then stated that it “did not demand of legislatures 
scientifically certain criteria of legislation. We therefore cannot say that [the stat- 
ute] . . . has no rational relation to the objective of safeguarding such minors from 
harm.” Id. at 642^3 (internal quotation marks and citations omitted). 

In Bethel Sehool District No. 403 v. Fraser, 478 U.S. 675, 684, 92 L. Ed. 2d 549, 
106 S. Ct. 3159 (1986), the Court did not insist on a scientific demonstration of psy- 
chic injury when it found that there was a compelling governmental interest in pro- 
tecting high school students from an indecent speech at a high school assembly. It 
noted that its prior cases “recognize the obvious concern on the part of parents, and 
school authorities acting in loco parentis, to protect children — especially in a captive 
audience — from exposure to sexually explicit, indecent, or lewd speech.” Id. In Beth- 
el School District and Ginsberg, of course, the protection of children did not require 
simultaneous restraints on the access of adults to indecent speech. The Court, how- 
ever, has made it abundantly clear that the Government’s interest in the “well-being 
of its youth” justified special treatment of indecent broadcasting. Paeifiea, 438 U.S. 
at 749-50 (“The ease with which children may obtain access to broadcast material, 
coupled with the concerns recognized in Ginsberg, amply justify special treatment 
of indecent broadcasting.”); see also Sable, 492 U.S. at 131 (“compelling interest [in] 
preventing minors from being exposed to indecent telephone messages”). 

Finally, we think it significant that the Supreme Court has recognized that the 
Government’s interest in protecting children extends beyond shielding them from 
physical and psychological harm. The statute that the Court found constitutional in 
Ginsberg sought to protect children from exposure to materials that would “impair 
[] [their] ethical and moral development.” 390 U.S. at 641 (emphasis added). Fur- 
thermore, although the Court doubted that this legislative finding “expressed an ac- 
cepted scientific fact,” id., it concluded that the legislature could properly support 
the judgment of parents and others, teachers for example, who have [the] primary 
responsibility for children’s well-being . . . [by] . . . assessing sex-related material 
harmful to minors according to prevailing standards in the adult community as a 
whole with respect to what is suitable material for minors. 

Id. at 639 (internal quotation marks omitted). 

The Court noted, in the context of obscenity, that if we accept the well nigh uni- 
versal belief that good books, plays, and art lift the spirit, improve the mind, enrich 
the human personality, and develop character, can we then say that a . . . legisla- 
ture may not act on the corollary assumption that commerce in obscene books, or 
public exhibitions focused on obscene conduct, have a tendency to exert a corrupting 
and debasing impact leading to antisocial behavior. . . . The sum of experience . . . 
affords an ample basis for legislatures to conclude that a sensitive, key relationship 
of human existence, central to family life, community welfare, and the development 
of human personality, can he debased and distorted by crass commercial exploi- 
tation of sex. 

Paris Adult Theatre I v. Slaton, 413 U.S. 49, 63, 37 L. Ed. 2d 446, 93 S. Ct. 2628 
(1973). Congress does not need the testimony of psychiatrists and social scientists 
in order to take note of the coarsening of impressionable minds that can result from 
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a persistent exposure to sexually explicit material just this side of legal obscenity. 
The Supreme Court has reminded us that society has an interest not only in the 
health of its youth, but also in its quality. See Prince, 321 U.S. at 168 (“A demo- 
cratic society rests, for its continuance, upon the healthy, well-rounded growth of 
young people into full maturity as citizens, with all that implies.”). As Irving Kristol 
has observed, it follows “from the proposition that democracy is a form of self-gov- 
ernment, . . . that if you want it to be a meritorious polity, you have to care about 
what kind of people govern it.” Irving Kristol, On the Democratic Idea in America 
41-42, Harper & Row (1972). 

We are not unaware that the vast majority of States impose restrictions on the 
access of minors to material that is not obscene by adult standards. See 1989 NOI, 
4 F.C.C.R. at 8368-72. In light of Supreme Court precedent and the social con- 
sensus reflected in state laws, we conclude that the Government has an independent 
and compelling interest in preventing minors from being exposed to indecent broad- 
casts. See Sable, 492 U.S. at 126 (Government’s compelling interest in well-being 
of minors extends “to shielding [them] from the influence of literature that is not 
obscene by adult standards”). 

Petitioners argue, nevertheless, that the Government’s interest in supporting pa- 
rental supervision of children and its independent interest in shielding them from 
the influence of indecent broadcasts are in irreconcilable conflict. The basic premise 
of this argument appears to be that the latter interest potentially undermines the 
objective of facilitating parental supervision for those parents who wish their chil- 
dren to see or hear indecent material. 

The Supreme Court has not followed this reasoning. Rather, it treats the Govern- 
ment interest in supporting parental authority and its “independent interest in the 
well-being of its youth,” Ginsberg, 390 U.S. at 640, as complementary objectives mu- 
tually supporting limitations on children’s access to material that is not obscene for 
adults. Id. at 639^0. And while it is true that the decision in Ginsberg “denied to 
children free access to books ... to which many parents may wish their children 
to have uninhibited access,” id. at 674 (Fortas, J., dissenting), as Justice Brennan 
pointed out in writing for the majority, “the prohibition against sales to minors [did] 
not bar parents who so desired from purchasing the [material] for their children.” 
Id. at 639; see also Paeifica, 438 U.S. at 749-50; id. at 769-70 (Brennan, J., dis- 
senting). 

Today, of course, parents who wish to expose their children to the most graphic 
depictions of sexual acts will have no difficulty in doing so through the use of sub- 
scription and pay-per-view cable channels, delayed-access viewing using VCR equip- 
ment, and the rental or purchase of readily available audio and video cassettes. 
Thus the goal of supporting “parents’ claim to authority in their own household to 
direct the rearing of their children,” id., is fully consistent with the Government’s 
own interest in shielding minors from being exposed to indecent speech by persons 
other than a parent. Society “may prevent the general dissemination of such speech 
to children, leaving to parents the decision as to what speech of this kind their chil- 
dren shall hear and repeat.” Paeifiea, 438 U.S. at 758 (Powell, J., concurring in part 
and concurring in the judgment). 

The Government’s dual interests in assisting parents and protecting minors nec- 
essarily extends beyond merely channeling broadcast indecency to those hours when 
parents can be at home to supervise what their children see and hear. It is fanciful 
to believe that the vast majority of parents who wish to shield their children from 
indecent material can effectively do so without meaningful restrictions on the airing 
of broadcast indecency. 

2. Least restrietive means 

The Government may regulate the content of constitutionally protected speech in 
order to promote a compelling interest if it chooses the least restrictive means to 
further the articulated interest. . . . But to withstand constitutional scrutiny, it 
must do so by narrowly drawn regulations designed to serve those interests without 
unnecessarily interfering with First Amendment freedoms. 

Sable, 492 U.S. at 126 (internal quotation marks omitted). Petitioners argue that 
section 16(a) is not narrowly drawn to further the Government’s interest in pro- 
tecting children from broadcast indecency for two reasons: First, they assert that the 
class to be protected should be limited to children under the age of 12; and second, 
they contend that the “safe harbor” is not narrowly tailored because it fails to take 
proper account of the First Amendment rights of adults and because of the chilling 
effect of the 6:00 a.m. to midnight ban on the programs aired during the evening 
“prime time” hours. We address these arguments in turn. 
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a. Definition of “children” 

Petitioners concede that it is appropriate to protect young children from exposure 
to indecent broadcasts. They remind us, however, that in ACT I we found it “trou- 
bling [that] the FCC ventures no explanation why it takes teens aged 12-17 to be 
the relevant age group for channeling purposes” in light of the fact that in an earlier 
legislative proposal, “the Commission would have required broadcasters to minimize 
the risk of exposing to indecent material children under age 12,” 852 F.2d at 1341- 
42 (emphasis in original), and that in ACT II we directed the Commission on re- 
mand to address the question of the appropriate definition of “children.” 932 F.2d 
at 1510. 

Although, in ACT II, we made no mention of the fact, in its 1990 Report, the FCC 
defined “children” to include “children ages 17 and under.” 5 F.C.C.R. at 5301. The 
agency offered three reasons in support of its definition: Other federal statutes de- 
signed to protect children from indecent speech use the same standard (citing 47 
U.S.C.A. ^223(b)(3) (Supp. II 1990) (forbidding indecent telephone communications 
to persons under 18)); most States have laws penalizing persons who disseminate 
sexually explicit materials to children ages 17 and under; and several Supreme 
Court decisions have sustained the constitutionality of statutes protecting children 
ages 17 and under (citing Sable, Ginsberg, and Bethel School District). Id. 

We find these reasons persuasive and note, as the Commission did in the 1993 
Report and Order promulgating regulations pursuant to section 16(a), that the spon- 
sor of that section. Senator Byrd, made specific reference to the FCC’s finding that 
“there is a reasonable risk that significant numbers of children ages 17 and under 
listen to radio and view television at all times of the day or night.” 138 Cong. Rec. 
S7308 (1992) (statement of Sen. Byrd). In light of Supreme Court precedent and the 
broad national consensus that children under the age of 18 need to be protected 
from exposure to sexually explicit materials, the Commission was fully justified in 
concluding that the Government interest extends to minors of all ages. 

b. The midnight to 6:00 a.m. “safe harbor” 

Although, for the reasons set forth in Part II. B. below, we will require the Com- 
mission to allow the broadcast of indecent material between 10:00 p.m. and 6:00 
a.m., we will address the propriety of section 16(a)’s midnight to 6:00 a.m. safe har- 
bor. We do so for two reasons: First, in addressing the “narrowly tailored” issue, the 
parties have focused their arguments on the evidence offered by the Commission in 
support of the section’s 6:00 a.m. to midnight ban on indecent programming. Second, 
the principles we bring to bear in our analysis of the midnight to 6:00 a.m. safe har- 
bor apply with equal force to the more lenient one that the Commission must adopt 
as a result of today’s opinion. Although fewer children will be protected by the ex- 
panded safe harbor, that fact will not affect its constitutionality. If the 6:00 a.m. 
to midnight ban on indecent programming is permissible to protect minors who lis- 
ten to the radio or view television as late as midnight, the reduction of the ban by 
two hours will remain narrowly tailored to serve this more modest goal. 

In Pacifica, the Supreme Court found that it was constitutionally permissible for 
the Government to place restrictions on the broadcast of indecent speech in order 
to protect the well-being of our youth. 438 U.S. at 749-51. We have since acknowl- 
edged that such restrictions may take the form of channeling provided “that the 
Commission . . . identify some reasonable period of time during which indecent ma- 
terial may be broadcast. . . .” ACT 11, 932 F.2d at 1509. The question, then, is what 
period will serve the compelling governmental interests without unduly infringing 
on the adult population’s right to see and hear indecent material. We now review 
the Government’s attempt to strike that balance. 

The Supreme Court has stated that “a government body seeking to sustain a re- 
striction on . . . speech must demonstrate that the harms it recites are real and 
that its restriction will in fact alleviate them to a material degree.” Edenfield v. 
Fane, 123 L. Ed. 2d 543, 113 S. Ct. 1792, 1800 (1993); see also Turner Broadcasting 
System, Inc. v. FCC, 129 L. Ed. 2d 497, 114 S. Ct. 2445, 2470 (1994) (same). The 
data on broadcasting that the FCC has collected reveal that large numbers of chil- 
dren view television or listen to the radio from the early morning until late in the 
evening, that those numbers decline rapidly as midnight approaches, and that a 
substantial portion of the adult audience is tuned into television or radio broadcasts 
after midnight. We find this information sufficient to support the safe harbor pa- 
rameters that Congress has drawn. 

The data collected by the FCC and republished in the Congressional Record for 
June 1, 1992, indicate that while 4.3 million, or approximately 21 percent, of “teen- 
agers” (defined as children ages 12 to 17) watch broadcast television between 11:00 
and 11:30 p.m., the number drops to 3.1 million (15.2 percent) between 11:30 p.m. 
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and 1:00 a.m. and to less than 1 million (4.8 percent) between 1:45 and 2:00 a.m. 
138 Cong. Rec. S7321. Comparable national averages are not available for children 
under 12, but the figures for particular major cities are instructive. In New York, 
for example, 6 percent of those aged 2 to 11 watch television between 11:00 and 
11:30 p.m. on weekdays while the figures for Washington, D.C., and Los Angeles 
are 6 percent and 3 percent, respectively. Id. at S7322. 

Concerning the morning portion of the broadcast restriction, the FCC has pro- 
duced studies which suggest that significant numbers of children aged 2 through 17 
watch television in the early morning hours. In the case of Seattle, one of two me- 
dium-sized media markets surveyed, an average of 102,200 minors watched tele- 
vision between the hours of 6:00 a.m. and 8:00 a.m., Monday through Friday; in Salt 
Lake City, the average was 28,000 for the period from 6:00 a.m. to 10:00 a.m. 1993 
Report and Order, 8 F.C.C.R. at 708. 

The statistical data on radio audiences also demonstrate that there is a reason- 
able risk that significant numbers of children would be exposed to indecent radio 
programs if they were broadcast in the hours immediately before midnight. Accord- 
ing to the FCC, there is an average quarter-hour radio audience of 2.4 million teen- 
agers, or 12 percent, between 6:00 a.m. and midnight. Id. Just over half that num- 
ber, 1.4 million teenagers, listen to the radio during the quarter hour between mid- 
night and 12:15 a.m. on an average night. 1990 Report, 5 F.C.C.R. at 5302. 

It is apparent, then, that of the approximately 20.2 million teenagers and 36.3 
million children under 12 in the United States, see 1989 NOI, 4 F.C.C.R. at 8366, 
n.33; Nielsen Television Index National TV Ratings February 24-March 1, 1992 
127, a significant percentage watch broadcast television or listen to radio from as 
early as 6:00 a.m. to as late as 11:30 p.m.; and in the case of teenagers, even later. 
We conclude that there is a reasonable risk that large numbers of children would 
be exposed to any indecent material broadcast between 6:00 a.m. and midnight. 

Petitioners suggest that Congress should have used station-specific and program- 
specific data in assessing when children are at risk of being exposed to broadcast 
indecency. We question whether this would have aided the analysis. Children will 
not likely record, in a Nielsen diary or other survey, that they listen to or view pro- 
grams of which their parents disapprove. Furthermore, changes in the program 
menu make yesterday’s findings irrelevant today. Finally, to borrow the Commis- 
sion’s phrase, such station- and program-specific data do not take “children’s graz- 
ing” into account. As the Supreme Court observed in Pacifica, “because the broad- 
cast audience is constantly tuning in and out, prior warnings cannot completely pro- 
tect the listener or viewer from unexpected program content.” 438 U.S. at 748. (In 
Pacifica, the objectionable broadcast was heard by a child in a car that was being 
driven by his father.) For this reason, we agree with the Commission that such data 
would not be “instructive.” 1993 Report and Order, 8 F.C.C.R. at 711. 

The remaining question, then, is whether Congress, in enacting section 16(a), and 
the Commission, in promulgating the regulations, have taken into account the First 
Amendment rights of the very large numbers of adults who wish to view or listen 
to indecent broadcasts. We believe they have. The data indicate that significant 
numbers of adults view or listen to programs broadcast after midnight. Based on 
information provided by Nielsen indicating that television sets in 23 percent of 
American homes are in use at 1:00 a.m., the Commission calculated that between 
21 and 53 million viewers were watching television at that time. 1989 NOI, 4 
F.C.C.R. at 8362; see also id. at 8381, 8393 (in Chicago, approximately 15 percent 
of adults watch broadcast television at midnight, and approximately 18 percent do 
so in Washington, D.C.). Comments submitted to the FCC by petitioners indicate 
that approximately 11.7 million adults listen to the radio between 10:00 p.m. and 
11:00 p.m., while 7.4 million do so between midnight and 1:00 a.m. 1992 Comments 
at 8 n.3 (reprinted in Joint Appendix at 348). With an estimated 181 million adult 
listeners, this would indicate that approximately 6 percent of adults listen to the 
radio between 10:00 p.m. and 11:00 p.m. while 4 percent of them do so between mid- 
night and 11:00 a.m. Id. 

While the numbers of adults watching television and listening to radio after mid- 
night are admittedly small, they are not insignificant. Furthermore, as we have 
noted above, adults have alternative means of satisfying their interest in indecent 
material at other hours in ways that pose no risk to minors. We therefore believe 
that a midnight to 6:00 a.m. safe harbor takes adequate account of adults’ First 
Amendment rights. 

Petitioners argue, nevertheless, that delaying the safe harbor until midnight will 
have a chilling effect on the airing of programs during the evening “prime time” 
hours that are of special interest to adults. They cite, as examples, news and docu- 
mentary programs and dramas that deal with such sensitive contemporary problems 
as sexual harassment and the AIDS epidemic and assert that a broadcaster might 
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choose to refrain from presenting relevant material rather than risk the con- 
sequences of being charged with airing broadcast indecency. Whatever chilling ef- 
fects may be said to inhere in the regulation of indecent speech, these have existed 
ever since the Supreme Court first upheld the FCC’s enforcement of section 1464 
of the Radio Act. The enactment of section 16(a) does not add to such anxieties; to 
the contrary, the purpose of channeling, which we mandated in ACT I and re- 
affirmed in ACT II, 852 F.2d at 1343^4; 932 F.2d at 1509, and which Congress 
has now codified, is to provide a period in which radio and television stations may 
let down their hair without worrying whether they have stepped over any line other 
than that which separates protected speech from obscenity. Thus, section 16(a) has 
ameliorated rather than aggravated whatever chilling effect may be inherent in sec- 
tion 1464. 

Petitioners also argue that section 16(a)’s midnight to 6:00 a.m. channeling provi- 
sion is not narrowly tailored because, for example. Congress has failed to take into 
consideration the fact that it bans indecent broadcasts during school hours when 
children are presumably subject to strict adult supervision, thereby depriving adults 
from listening to such broadcasts during da 3 d;ime hours when the risk of harm to 
minors is slight. The Government’s concerns, of course, extend to children who are 
too young to attend school. See Pacifica, 438 U.S. at 749 (“broadcasting is uniquely 
accessible to children, even those too young to read”). But more to the point, even 
if such fine tuning were feasible, we do not believe that the First Amendment re- 
quires that degree of precision. 

In this case, determining the parameters of a safe harbor involves a balancing of 
irreconcilable interests. It is, of course, the ultimate prerogative of the judiciary to 
determine whether an act of Congress is consistent with the Constitution. Neverthe- 
less, we believe that deciding where along the bell curves of declining adult and 
child audiences it is most reasonable to permit indecent broadcasts is the kind of 
judgment that is better left to Congress, so long as there is evidence to support the 
legislative judgment. Extending the safe harbor for broadcast indecency to an earlier 
hour involves “a difference only in degree, not a less restrictive alternative in kind.” 
Burson v. Freeman, 504 U.S. 191, 112 S. Ct. 1846, 1857, 119 L. Ed. 2d 5 (1992) 
(reducing campaign-free boundary around entrances to polling places from 100 feet 
to 25 feet is a difference in degree, not a less restrictive alternative in kind); see 
also Buckley v. Valeo, 424 U.S. 1, 30, 46 L. Ed. 2d 659, 96 S. Ct. 612 (1976) (if some 
limit on campaign contributions is necessary, court has no scalpel to probe whether 
$2,000 ceiling might not serve as well as $ 1,000). It follows, then, that in a case 
of this kind, which involves restrictions in degree, there may be a range of safe har- 
bors, each of which will satisfy the “narrowly tailored” requirement of the First 
Amendment. We are dealing with questions of judgment; and here, we defer to 
Congress’s determination of where to draw the line just as the Supreme Court did 
when it accepted Congress’s judgment that $ 1,000 rather than some other figure 
was the appropriate limit to place on campaign contributions. 

Recognizing the Government’s compelling interest in protecting children from in- 
decent broadcasts. Congress channeled indecent broadcasts to the hours between 
midnight and 6:00 a.m. in the hope of minimizing children’s exposure to such mate- 
rial. Given the substantially smaller number of children in the audience after mid- 
night, we find that section 16(a) reduces children’s exposure to broadcast indecency 
to a significant degree. We also find that this restriction does not unnecessarily 
interfere with the ability of adults to watch or listen to such materials both because 
substantial numbers of them are active after midnight and because adults have so 
many alternative ways of satisf 3 dng their tastes at other times. Although the restric- 
tions burden the rights of many adults, it seems entirely appropriate that the mar- 
ginal convenience of some adults be made to yield to the imperative needs of the 
young. We thus conclude that, standing alone, the midnight to 6:00 a.m. safe harbor 
is narrowly tailored to serve the Government’s compelling interest in the well-being 
of our youth. 

B. The Public Broadcaster Exception 

Section 16(a) permits public stations that sign off the air at or before midnight 
to broadcast indecent material after 10:00 p.m. See 47 U.S.C. §303 note. Petitioners 
argue that section 16(a) is unconstitutional because it allows the stations to present 
indecent material two hours earlier than all others. 

Congress has provided no explanation for the special treatment accorded these 
stations other than the following: “In order to accommodate public television and 
radio stations that go off the air at or before 12 midnight, the FCC’s enforcement 
authority would extend [to] the hour of 10 o’clock p.m. for those stations.” 138 Cong. 
Rec. S7308 (statement of Sen. Byrd). The Commission has done little better. In its 
1993 Report and Order, the agency explained the preference as follows: 
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In balancing the interests at stake, it appears reasonable to afford public 
broadcasters that do not operate during the regular safe harbor time period at 
least some opportunity to air indecent material as opposed to forcing them to 
extend their broadcast day beyond that which is economically feasible. Congress 
carved out this exception apparently as a kind of “rough accommodation” of its 
concerns for public broadcasters. 

8 F.C.C.R. at 710. In its brief, the Commission justifies the disparate treatment 
accorded public and commercial broadcasters who sign off the air at midnight by 
suggesting that the latter may be able to finance the extension of their broadcasting 
day through the sale of advertising time. The agency also argues that allowing these 
public stations to begin broadcasting indecent material at 10:00 p.m. despite the sig- 
nificantly larger number of children in the radio and television audiences represents 
a reasonable trade-off because it serves the “substantial” (as opposed to “compel- 
ling”) governmental interest in accommodating the free speech rights of those sta- 
tions. The Commission does not address the phenomenon of “children’s grazing” that 
it used so effectively in arguing against the relevance of program-specific statistics. 

Because Congress has made no suggestion that minors are less likely to be cor- 
rupted by sexually explicit material that is broadcast by a public as opposed to a 
commercial station, and because section 16(a) was adopted in reluctant response to 
our rejection of the earlier statute imposing a total ban on indecent broadcasts, we 
can only conclude that Congress created the exception as a result of a misunder- 
standing of our directive in ACT II. Our instruction that the Commission must “af- 
ford broadcasters clear notice of reasonably determined times at which indecent ma- 
terial safely may be aired,” 932 F.2d at 1509 (internal quotation marks omitted), 
did not require that every station be given some opportunity to broadcast indecent 
material. Rather, it was our expressed view that a clearly articulated channeling 
rule, as opposed to a case-by-case approach, was necessary to enable broadcasters 
to know when they might safely air indecent material. As the Supreme Court has 
observed, in this unique medium, “it is the right of the viewers and listeners, not 
the right of the broadcasters, which is paramount.” Red Lion Broadcasting Co. v. 
FCC, 395 U.S. 367, 390, 23 L. Ed. 2d 371, 89 S. Ct. 1794 (1969). 

Whatever Congress’s reasons for creating it, the preferential safe harbor has the 
effect of undermining both the argument for prohibiting the broadcasting of indecent 
speech before that hour and the constitutional viability of the more restrictive safe 
harbor that appears to have been Congress’s principal objective in enacting section 
16(a). In Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 95 L. Ed. 2d 209, 
107 S. Ct. 1722 (1987), the Supreme Court addressed a state sales tax that provided 
a tax exemption for religious, professional, trade, and sports journals, but not other 
magazines. The Court invalidated the selective application of the sales tax, in part 
because the articulated interest of encouraging “fledgling” publishers did not apply 
to struggling magazines other than those specified. Id. at 232. The Court found that 
even assuming there was a compelling interest in protecting such publishers, a se- 
lective exemption is not narrowly tailored to achieve that end. Id.; accord Min- 
neapolis Star & Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S. 575, 
591-92, 103 S. Ct. 1365, 75 L. Ed. 2d 295 (1983) (state teix that exempted first 
$100,000 worth of ink and paper from state use tax unconstitutionally discriminated 
against small group of larger newspapers in violation of First Amendment). 

Similarly, in City of Cineinnati v. Discovery Network, Inc., 123 L. Ed. 2d 99, 113 
S. Ct. 1505 (1993), a municipal ordinance imposed a ban on newsracks dispensing 
commercial publications because they were unsightly but did not impose this ban 
on newsracks dispensing newspapers. The Court struck down the regulation, finding 
that the distinction between commercial and noncommercial newsracks bore “no re- 
lationship whatsoever to the particular interests that the city has asserted. It [was] 
therefore an impermissible means of responding to the city’s admittedly legitimate 
interests.” 113 S. Ct. at 1514 (emphasis in original). 

Congress has failed to explain what, if any, relationship the disparate treatment 
accorded certain public stations bears to the compelling Government interest — or to 
any other legislative value — that Congress sought to advance when it enacted sec- 
tion 16(a). This is not a case like Alliance for Community Media, slip op. at 39-41, 
in which we allowed the FCC to require the segregation and blocking of indecent 
programs on leased-access channels while not imposing a similar restriction on pub- 
lic access channels. There, the Commission was able to justify the disparate treat- 
ment by carefully documenting the relationship between the regulation at issue and 
the problem to be solved, namely, the uninvited intrusion of indecent material into 
leased-access channel programming. Here, Congress and the Commission have 
backed away from the consequences of their own reasoning, leaving us with no 
choice but to hold that the section is unconstitutional insofar as it bars the broad- 
casting of indecent speech between the hours of 10:00 p.m. and midnight. 
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C. Our Decisions in ACT I and ACT II 

Petitioners maintain that our holdings in ACT I and ACT II preclude our finding 
that section 16(a) is narrowly tailored to achieve the Government’s compelling inter- 
est as defined by them. While we have addressed their principal arguments above — 
and have done so in a manner that we believe to be consistent with our holdings 
in those two cases — we point to certain essential differences between this case and 
those with which we dealt in ACT I and ACT II. 

ACT I involved an assessment of the constitutionality of channeling decisions that 
had been made by the FCC on its own initiative; here we are dealing with an act 
of Congress which, as the Supreme Court has pointed out, enjoys a “presumption 
of constitutionality” that is not to be equated with “the presumption of regularity 
afforded an agency in fulfilling its statutory mandate.” Motor Vehicle Mfrs. Ass’n v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 n.9, 77 L. Ed. 2d 443, 103 S. Ct. 
2856 (1983). It is true, of course, that in ACT II we vacated a total ban on indecent 
broadcasts that Congress had attached to an appropriations bill. In doing so, we 
stated that our holding in ACT I necessarily means that the Commission may not 
ban such broadcasts entirely. The fact that Congress itself mandated the total ban 
on broadcast indecency does not alter our view that, under ACT I, such a prohibition 
cannot withstand constitutional scrutiny. 

932 F.2d at 1509. Having declared Congress’s 24-hour ban unconstitutional be- 
cause of its totality, we remanded the case to the Commission with instructions to 
redetermine, after a full and fair hearing, the times at which indecent material may 
be broadcast, to carefully review and address the specific concerns we raised in ACT 
I: among them, the appropriate definitions of “children” and “reasonable risk” for 
channeling purposes, the paucity of station- or program-specific audience data ex- 
pressed as a percentage of the relevant age group population, and the scope of the 
government’s interest in regulating indecent broadcasts. 

Id. at 1510 (internal quotation marks and ellipsis omitted). In doing so, we made 
no mention of the fact that subsequent to our decision in ACT I, the Commission 
had accumulated substantial information and comments relating to the banning of 
indecent broadcasts and had stated its reasons for defining “children” to include 
those aged 12 to 17. ACT II, therefore, cannot be seen as a rejection of the suffi- 
ciency of either. 

While our holdings in this case are generally consistent with those in our two ear- 
lier decisions, we acknowledge that there are significant differences in our approach 
to certain of the issues. To the degree that the analyses in those earlier cases dis- 
agree with that contained in today’s decision, they are, of course, superseded. 

III. CONCLUSION 

“If there is a bedrock principle underlying the First Amendment, it is that the 
government may not prohibit the expression of an idea simply because society finds 
the idea itself offensive or disagreeable.” Texas v. Johnson, 491 U.S. 397, 414, 105 
L. Ed. 2d 342, 109 S. Ct. 2533 (1989). The Constitution, however, permits restric- 
tions on speech where necessary in order to serve a compelling public interest, pro- 
vided that they are narrowly tailored. We hold that section 16(a) serves such an in- 
terest. But because Congress imposed different restrictions on each of two categories 
of broadcasters while failing to explain how this disparate treatment advanced its 
goal of protecting young minds from the corrupting influences of indecent speech, 
we must set aside the more restrictive one. Accordingly, we remand this case to the 
Federal Communications Commission with instructions to limit its ban on the 
broadcasting of indecent programs to the period from 6:00 a.m. to 10:00 p.m. 

It is so ordered. 

Dissent By: Edwards Wald 

Dissent: Edwards, Chief Judge, dissenting: In this case, the majority upholds as 
constitutional a total ban of “indecent” speech on broadcast television and radio be- 
tween the hours of 6 a.m. and midnight.^ The majority readily acknowledges that 


^At issue is the Public Telecommunications Act of 1992, Pub. L. No. 102-356, § 16fa), 106 
Stat. 949, 954 (1992) (“section 16(a)”). Section 16fa) of Act provides: 

FCC Regulations — The Federal Communications Commission shall promulgate regulations to 
prohibit the broadcasting of indecent programming 

(1) between 6 a.m. and 10 p.m. on any day by any public radio station or public television 
station that goes off the air at or before 12 midnight; and 

(2) between 6 a.m. and 12 midnight on any day for any radio or television broadcasting station 
not described in paragraph (1). 


Continued 
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indecent speech (as distinguished from obscene speech) is fully protected by the Con- 
stitution, and that the Government may not regulate such speech based on its con- 
tent except when it chooses the least restrictive means to effectively promote an ar- 
ticulated compelling interest. In this case, the Government fails to satisfy the ac- 
knowledged constitutional strictures. 

The Government advances three goals in support of the statute: first, it claims 
that the statute facilitates parental supervision of the programming their children 
watch and hear; second, it claims that the ban promotes the well-being of minors 
by protecting them from indecent programming assumed to be harmful; and, finally, 
it contends that the ban preserves the privacy of the home. Enforcement Order, 8 
F.C.C.R. at 705-06. The majority finds the first two interests compelling, and so 
finds it unnecessary to address the third. I, too, will focus on the first two interests, 
which I find to be unsupported. 

As an initial matter, I do not comprehend how the two interests can stand to- 
gether. “Congress may properly pass a law to facilitate parental supervision of their 
children, i.e., a law that simply segregates and blocks indecent programming and 
thereby helps parents control whether and to what extent their children are exposed 
to such programming. However, a law that effectively bans all indecent program- 
ming — as does the statute at issue in this case — does not facilitate parental super- 
vision. In my view, my right as a parent has been preempted, not facilitated, if I 
am told that certain programming will be banned from my . . . television. Congress 
cannot take away my right to decide what my children watch, absent some showing 
that my children are in fact at risk of harm from exposure to indecent program- 
ming.” Alliance for Community Media v. FCC, 56 F.3d 105, slip op. at 1, 1995 U.S. 
App. LEXIS 13857 (D.C. Cir. 1995) (Edwards, C.J., dissenting). 

Furthermore, the two interests — facilitating parental supervision and protecting 
children from indecent material — fare no better if considered alone. With respect to 
the alleged interest in protecting children, although the majority strains mightily 
to rest its finding of harm on intuitive notions of morality and decency (notions with 
which I have great sympathy), the simple truth is that “there is not one iota of evi- 
dence in the record ... to support the claim that exposure to indecency is harm- 
ful — indeed, the nature of the alleged “harm’ is never explained.” Id. There is sig- 
nificant evidence suggesting a causal connection between viewing violence on tele- 
vision and antisocial violent behavior;^ but, as was conceded by Government counsel 
at oral argument in this case, the FGC has pointed to no such evidence addressing 
the effects of indecent programming. With respect to the interest in facilitating pa- 
rental supervision, the statute is not tailored to aid parents’ control over what their 
children watch and hear; it does not, for example, “segregate” indecent program- 
ming on special channels, as was the case in Alliance for Community Media,® nor 


The regulations required under this subsection shall be promulgated in accordance with sec- 
tion 553 of title 5, United States Code, and shall become final not later than 180 days after 
the date of enactment of this Act [Aug. 26, 1992]. 

47 U.S.C. §303 note (Supp. IV 1992). 

Section 16fa) was enforced by the Federal Communications Commission in 1993. In the Mat- 
ter of Enforcement of Prohibitions Against Broadcast Indecency in 18 U.S.C. § 1464: Report and 
Order, 8 F.C.C.R. 704, 711 (1993) (“Enforcement Order”). 

Although the majority finds the 6 a.m. to midnight ban is narrowly tailored to serve a compel- 
ling state interest, it holds that section 16fa) is unconstitutional insofar as it bars the broad- 
casting of indecent speech between the hours of 10 p.m. and midnight. The majority reaches 
this conclusion because “Congress has failed to explain what, if any, relationship the disparate 
treatment accorded certain public stations bears to the compelling Government interest — or to 
any legislative value — that Congress sought to advance when it enacted section 16(a).” 

The “public broadcaster exception” is an aside to the real issue in this case. Indeed, in holding 
that the 6 a.m. to midnight ban is constitutional, the majority appears to invite Congress to 
extend the 6 a.m. to midnight ban to all broadcasters, without exception. Therefore, in my view, 
the majority’s treatment of this issue in no way deflects from its principal holding that “the mid- 
night to 6:00 a.m. safe harbor is narrowly tailored to serve the Government’s compelling interest 
in the well-being of our youth.” It is this holding that will be the focus of this dissent. 

®See, e.g., Albert Bandura, Aggression: A Social Learning Analysis 72-76 (1973); William A. 
Belson, Television Violence and the Adolescent Boy (1978); George Comstock, The Evolution of 
American Television 159—238 (1989); Monroe M. Lefkowitz et al.. Growing Up to be Violent: A 
Longitudinal Study of the Development of Aggression (1977); L. Rowell Huesmann et al.. The 
Effects of Television Violence on Aggression: A Reply to a Skeptic, in Psychology and Social Pol- 
icy 191 (Peter Suedfeld & Philip E. Tetlock eds., 1992); David Pearl, Familial, Peer, and Tele- 
vision Influences on Aggressive and Violent Behavior, in Childhood Aggression and Violence: 
Sources of Influence, Prevention, and Control 231, 236—37 (David H. Crowell et al. eds., 1987). 

® Alliance for Community Media involved the Cable Television Consumer Protection and Com- 
petition Act of 1992, Pub. L. No. 102-385, § 10, 106 Stat. 1460, 1468 (1992) and In the Matter 
of Implementation of Section 10 of the Cable Consumer Protection and Competition Act of 1992, 
8 F.C.C.R. 2638 (1993), which included a segregate-and-block scheme. 
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does it promote a blocking device which individuals control. Rather, section 16(a) in- 
volves a total ban of disfavored programming during hours when adult viewers are 
most likely to be in the audience. 

Because the statutory ban imposed by section 16(a) is not the least restrictive 
means to further compelling state interests, the majority decision must rest pri- 
marily on a perceived distinction between the First Amendment rights of broadcast 
media and cable (and all other non-hroadcast) media. The majority appears to recog- 
nize that section 16(a) could not withstand constitutional scrutiny if applied against 
cable television operators; nonetheless, the majority finds this irrelevant because it 
believes that “there can he no douht that the traditional broadcast media are prop- 
erly subject to more regulation than is generally permissible under the First Amend- 
ment.” This is the heart of the case, plain and simple. 

Respectfully, I find the majority’s position flawed. First, because I believe it is no 
longer responsible for courts to provide lesser First Amendment protection to broad- 
casting based on its alleged “unique attributes,” I would scrutinize section 16(a) in 
the same manner that courts scrutinize speech restrictions of cable media. 

Second, I find it incomprehensible that the majority can so easily reject the “pub- 
lic broadcaster exception” to section 16(a), see note 1 supra, and yet be blind to the 
utterly irrational distinction that Congress has created between broadcast and cable 
operators. No one disputes that cable exhibits more and worse indecency than does 
broadcast. And cable television is certainly pervasive in our country. Today, a major- 
ity of television households have cable,’' and over the last two decades, the percent- 
age of television households with cable has increased every year.® However, the 
Government does not even attempt to regulate cable with the same heavy regu- 
latory hand it applies to the broadcast media. There is no ban between 6 a.m. and 
midnight imposed on cable. Rather, the Government relies on viewer subscription 
and individual discretion instead of regulating commercial cable. Viewers may re- 
ceive commercial cable, with all of its indecent material, to be seen by adults and 
children at any time, subject only to the viewing discretion of the cable subscriber. 
“Furthermore, many subscribers purchase cable service to get improved [broadcast] 
television reception, and a number of basic cable subscriptions are packaged to in- 
clude channels that offer some indecent programming; so these subscribers will get 
indecent programming whether they want it or not.” Id., slip op. at 7, 1995 U.S. 
App. LEXIS 13857 at (Edwards, C.J., dissenting). In other words, the Cxovernment 
assumes that this scheme, which relies on personal subscription and individual dis- 
cretion, fosters parental choice and protects children without unduly infringing on 
the free speech rights of cable operators and the adult audience. 

If exposure to “indecency” really is harmful to children, then one wonders how to 
explain congressional schemes that impose iron-clad bans of indecency on broad- 
casters, while simultaneously allowing a virtual free hand for the real culprits — 
cable operators. And the greatest irony of all is that the majority holds that section 
16(a) is constitutional in part because, in allowing parents to subscribe to cable tele- 
vision as they see fit. Congress has facilitated parental supervision of children. In 
other words. Congress may ban indecency on broadcast television because parents 
can easily purchase all the smut they please on cable! I find this rationale per- 
plexing. 

At bottom, I dissent for three reasons: First, the Government’s asserted interests 
in facilitating parental supervision and protecting children from indecency are ir- 
reconcilably in conflict in this case. Second, the Commission offers no evidence that 
indecent broadcasting harms children. And although it is an easy assumption to 
make — that indecent broadcasting is harmful to minors — Supreme Court doctrine 
suggests that the Government must provide some evidence of harm before enacting 
speech-restrictive regulations. Finally, the Government has made no attempt to 
search out the least speech-restrictive means to promote the interests that have 
been asserted. For these reasons, section 16(a) should be struck down as unconstitu- 
tional. 


Approximately 59 million households have cable television. Research & Policy Analysis De- 
partment, National Cable Television Association, Cable Television Developments: Industry Over- 
view, Fall 1994, at 1-A (citing A.C. Nielsen Co. & Paul Kagan Associates, Inc., Marketing New 
Media, June 20, 1994); see also Alliance for Community Media, Nos. 93—1169, et ah, slip op. 
at 33-34 (citing H.R. Conf. Rep. No. 862, 102d Cong., 2d Sess. 56 (1992) (noting that more than 
sixty percent of all households with television, subscribe to cable)); id. (citing S. Rep. No. 92, 
102d Cong., 2d Sess. 3 (1991) (noting that “cable television has become our Nation’s dominant 
video distribution medium”)). 

®In 1975, the percentage of television households with cable was 13%; in 1985, the percentage 
was 45%; and in 1994, estimations suggest between 62% and 63% of television households have 
cable. National Cable Television Association, at 1— A, 2-A. 
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I. FIRST AMENDMENT PROTECTIONS FOE THE BROADCAST MEDIA 

Over the years, Congress and the Commission have regulated the broadcast media 
more heavily than they have regulated the non-broadcast media. And courts have 
upheld speech-restrictive regulations imposed on broadcast which undoubtedly 
would have been struck down were they imposed on other media. See, e.g.. Turner 
Broadcasting Sys., Inc. v. FCC, 129 L. Ed. 2d 497, 114 S. Ct. 2445, 2456 (1994) 
(“TBS”) (“It is true that our cases have permitted more intrusive regulation of 
broadcast speakers than of speakers in other media.”)®; FCC v. League of Women 
Voters of California, 468 U.S. 364, 376, 82 L. Ed. 2d 278, 104 S. Ct. 3106 (1984) 
(“Were a similar ban . . . applied to newspapers and magazines, we would not hesi- 
tate to strike it down as violative of the First Amendment.”). The Supreme Court 
has explained its tendency to uphold speech-restrictive regulations of broadcast as 
providing the broadcast media with limited First Amendment protection. See, e.g., 
FCC V. Pacifica Found., 438 U.S. 726, 748, 57 L. Ed. 2d 1073, 98 S. Ct. 3026 (1978) 
(plurality opinion) (“Cf all forms of communication, it is broadcasting that has re- 
ceived the most limited First Amendment protection.”). 

The absurdity of this bifurcated approach — applying a relaxed level of scrutiny to 
content-based regulations of broadcast and a strict level of scrutiny for content- 
based regulations of non-broadcast media — is most apparent in a comparison of the 
Supreme Court’s analysis of broadcast and cable. In Pacifica, a plurality of the 
Court applied a reduced level of scrutiny in determining the First Amendment 
rights of a broadcasting station. 438 U.S. at 748-50. Last year, however, a majority 
of the Court held that cable television is entitled to the same First Amendment pro- 
tection as all other non-broadcast media. TBS, 114 S. Ct. at 2456-57. There is no 
justification for this apparent dichotomy in First Amendment jurisprudence. What- 
ever the merits of Pacifica when it was issued almost 20 years ago, it makes no 
sense now.^ 

The justification for the Supreme Court’s distinct First Amendment approach to 
broadcast originally centered on the notion of spectrum scarcity. The electro- 
magnetic spectrum was physically limited — there were more would-be broadcasters 
than frequencies available and broadcasters wishing to broadcast on the same fre- 
quency may have interfered with each other — and required regulation to assign fre- 
quencies to broadcasters. See TBS, 114 S. Ct. at 2456. The Court reasoned that the 
(jovernment could impose limited content restraints and certain affirmative obliga- 
tions on broadcasters on account of spectrum scarcity. See id. at 2457 (citing Red 
Lion, 395 U.S. at 390). In 1978, the Court provided two additional rationales — 
broadcast was uniquely intrusive into the privacy of the home and uniquely acces- 
sible to children — which justified relaxed scrutiny and thereby reduced the First 
Amendment protection accorded to broadcasters. See Pacifica, 438 U.S. at 748^9. 
These justifications — spectrum scarcity, intrusiveness, and accessibility to chil- 
dren — neither distinguish broadcast from cable, nor explain the relaxed application 
of the principles of the First Amendment to broadcast. 


6 “Compare Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 23 L. Ed. 2d 371, 89 S. Ct. 1794 
(1969) (television), and National Broadcasting Co. v. United States, 319 U.S. 190, 87 L. Ed. 
1344, 63 S. Ct. 997 (1943) (radio), with Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 
41 L. Ed. 2d 730, 94 S. Ct. 2831 (1974) (print), and Riley v. National Fed’n of Blind of N.C., 
Inc., 487 U.S. 781, 101 L. Ed. 2d 669, 108 S. Ct. 2667 (1988) (personal solicitation).” TBS, 114 
S. Ct. at 2456 (parallel citations omitted). 

In beginning their analysis of content -based regulations of broadcast, Court opinions often 
cite to the now-familiar quotation from Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 503, 96 
L. Ed. 1098, 72 S. Ct. 777 (1952)\ “Each method [of expression] tends to present its own peculiar 
problems.” See, e.g. Pacifica, 438 U.S. at 748; Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 
367, 386-87, 23 L. Ed. 2d 371, 89 S. Ct. 1794 (1969); League of Women Voters, 468 U.S. at 377. 
In fact, these opinions seem to attribute more to the Court’s statement in Joseph Burstyn than 
appears warranted. Compare Joseph Burstyn, 343 U.S. at 503 (“Each method tends to present 
its own peculiar problems.”) with Pacifica, 438 U.S. at 748 (“We have long recognized that each 
medium of expression presents special First Amendment problems.” (citing Joseph Burstyn, 343 
U.S. at 502-03)) and Red Lion, 395 U.S. at 386-87 (“Differences in the characteristics of new 
media justify differences in the First Amendment standards applied to them.” (citing Joseph 
Burstyn, 343 U.S. at 503)). 

More glaringly, these opinions fail to quote the sentence that follows. In Joseph Burstyn, the 
Supreme Court struck down a law which forbade the showing of any motion-picture film without 
a license, that could be withheld if a censor found the film sacrilegious. In determining that 
motion pictures were within the protection of the First Amendment, the Court stated: “Each 
method tends to present its own peculiar problems. But the basic principles of freedom of speech 
and the press, like the First Amendment’s command, do not vary.” 343 U.S. at 503 (emphasis 
added). (lertainly with respect to broadcast and cable, the peculiar problems or differences be- 
tween the two media do not justify different levels of First Amendment protection. 
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A. Spectrum Scarcity 

In 1943, the Court determined that the “unique characteristic” of broadcast — that 
“unlike other modes of expression, radio inherently is not available to all” — ex- 
plained “why, unlike other modes of expression, it is subject to governmental regula- 
tion.” National Broadcasting Co., Inc. v. United States, 319 U.S. 190, 226, 87 L. Ed. 
1344, 63 S. Ct. 997 (1943) (“NBC”). Twenty-six years later, the Court spun out the 
First Amendment implications of this burgeoning scarcity theory. Red Lion, 395 
U.S. at 388-90. The Court first offered an economic scarcity theory,® finding that 
“where there are substantially more individuals who want to broadcast than there 
are frequencies to allocate, it is idle to posit an unabridgeable First Amendment 
right to broadcast comparable to the right of every individual to speak, write, or 
publish.”^ Id. at 388. The Court also offered a technological scarcity theory: recog- 
nizing the need to prevent “overcrowdfing of] the spectrum, id. at 389, the Court 
held that, “because of the scarcity of radio frequencies, the Government is permitted 
to put restraints on licensees in favor of others whose views should be expressed 
on this unique medium,”^^ id. at 390. 

Although the Supreme Court has not declared the distinction between broadcast 
and other media a dead one, it has not lately given the distinction an enthusiastic 
endorsement. In fact, in recent years the Court has only grudgingly upheld the dis- 
tinction. See, e.g., TBS, 114 S. Ct. at 2456-57. On a few occasions, the Supreme 
Court has acknowledged the mounting criticism against its scarcity rationale. See 
id. at 2457 (noting, that “courts and commentators have criticized the scarcity ra- 
tionale since its inception”);^^ League ofWomen Voters, 468 U.S. at 376-77 n.ll.^^ 
Nevertheless, to date, the Court has declined to revisit the validity of the scarcity 
rationale. See TBS, 114 S. Ct. at 2457 (“We have declined to question its continuing 
validity as support for our broadcast jurisprudence . . . and see no reason to do so 
here.”); League ofWomen Voters, 468 U.S. at 377 n.ll (“We are not prepared, how- 
ever, to reconsider our longstanding approach without some signal from Congress 
or the FCC that technological developments have advanced so far that some revision 
of the system of broadcast regulation may be required.”). In my view, it is no 


® Interestingly, in responding to Government’s argument that cable and broadcast are alike 
in that they both are beset by “market dysfunction,” the TBS Court stated that “the special 
physical characteristics of broadcast transmission, not the economic characteristics of the broad- 
cast market, are what underlies our broadcast jurisprudence.” 114 S. Ct. at 2457 (citations omit- 
ted). Apparently, the Court is now prepared to abandon the economic scarcity theory. 

^ The scarcity theory justifying regulation of broadcast was hinged in part on a public trust 
notion: “those who are granted a license to broadcast must serve in a sense as fiduciaries for 
the public.” League ofWomen Voters, 468 U.S. at 377. 

^°The Court recently restated this concern: “if two broadcasters were to attempt to transmit 
over the same frequency in the same locale, they would interfere with one another’s signals, 
so that neither could be heard at all.” TBS, 114 S. Ct. at 2456 (citing NBC, 319 U.S. at 212). 

^^See also TBS, 114 S. Ct. at 2457 (noting that spectrum scarcity “has been thought to re- 
quire some adjustment in traditional First Amendment analysis to permit the Government to 
place limited content restraints, and impose certain affirmative obligations, on broadcast licens- 
ees” (citing Red Lion, 395 U.S. at 390)); League of Women Voters, 468 U.S. at 377 (“The funda- 
mental distinguishing characteristic of the new medium of broadcasting that, in our view, has 
required some adjustment in First Amendment analysis is that ‘broadcast frequencies are a 
scarce resource [thatl must be portioned out among applicants.’” (quoting Columbia Broad- 
casting Sys., Inc. V. Democratic Nat’l Comm., 412 U.S. 94, 101, 36 L. Ed. 2d 772, 93 S. Ct. 2080 
(1973))). 

TBS, 114 S. Ct. at 2457 n.5, the Court cited some of those courts and commentators: 
Telecommunications Research & Action Ctr. v. FCC, 255 U.S. App. D.C. 287, 801 F.2d 501, 508- 
09 (D.C. Cir. 1986), cert, denied, 482 U.S. 919, 96 L. Ed. 2d 684, 107 S. Ct. 3196 (1987)] Lee 
Bollinger, Images of a Free Press 87-90 (1991); Lucas Powe, American Broadcasting and the 
First Amendment 197-209 (1987); Matthew Spitzer, Seven Dirty Words and Six Other Stories 
7—18 (1986); R.H. Coase, The Federal Communications Commission, 2 J.L. & Econ. 1, 12—27 
(1959); Laurence H. Winer, The Signal Cable Sends — Part I: Why Can’t Cable Be More Like 
Broadcasting?, 46 Md. L. Rev. 212, 218-AO (1987)] Note, The Message in the Medium: The First 
Amendment on the Information Superhighway, 107 Harv. L. Rev. 1062, 1072-74 (1994). 

i^The League ofWomen Voters Court noted that “the prevailing rationale for broadcast regu- 
lation based on spectrum scarcity has come under increasing criticism in recent years,” and that 
“critics, including the incumbent Chairman of the FCC, charge that with the advent of cable 
and satellite television technology, communities now have access to such a wide variety of sta- 
tions that the scarcity doctrine is obsolete.” 468 U.S. at 376-77 n.ll (citing Mark S. Fowler & 
Daniel L. Brenner, A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. 207, 221— 
26 (1982)). 

^^In 1987, the Commission explicitly provided that “signal” to the Supreme Court in holding 
that, “the scarcity rationale developed in the Red Lion decision and successive cases no longer 
justifies a different standard of First Amendment review for the electronic press. Therefore, in 
response to the question raised by the Supreme Court in League of Women Voters, we believe 

Continued 
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longer responsible for courts to apply a reduced level of First Amendment protection 
for regulations imposed on broadcast based on an indefensible notion of spectrum 
scarcity. It is time to revisit this rationale. 

For years, scholars have argued that the scarcity of the broadcast spectrum is nei- 
ther an accurate technological description of the spectrum, nor a “unique char- 
acteristic” that should make any difference in terms of First Amendment protec- 
tion. First, in response to the problem of broadcast interference when multiple 
broadcasters attempt to transmit on the same frequency, critics point out that this 
problem does not distinguish broadcasting from print and is easily remedied with 
a system of administrative licensing or private property rights. Another problem 
alluded to by the Court in Red Lion is the claim that the spectrum is inherently 
limited, in contrast to cable stations or newsprint. Today, however, the nation enjoys 
a proliferation of broadcast stations,^® and should the country decide to increase the 
number of channels, it need only devote more resources toward the development of 
the electromagnetic spectrum.^® 

In response to the economic scarcity argument — that there are more would-be 
broadcasters than spectrum frequencies available — economists argue that all re- 
sources are scarce in the sense that people often would like to use more than ex- 
ists. Especially when the Government gives away a valuable commodity, such as 
the right to use certain airwaves free of charge, the demand will likely always ex- 
ceed the supply.^^ And with the development of cable, spectrum-based communica- 
tions media now have an abundance of alternatives, essentially rendering the eco- 
nomic scarcity argument superfluous. 

In short, neither technological nor economic scarcity distinguish broadcast from 
other media. And while some may argue that spectrum scarcity may justify a sys- 
tem of administrative regulation as opposed to a free market approach to stations , 22 
the theory does not justify reduced First Amendment protection. 

B. Accessibility to Children and Pervasiveness 

The two additional rationales offered by the plurality opinion in Pacifica, attempt- 
ing to distinguish broadcasting from other media, also fail to justify limited First 
Amendment protection of broadcast. The plurality found that “broadcasting is 
uniquely accessible to children, even those too young to read.” Pacifica, 438 U.S. at 


that the standard applied in Red Lion should be reconsidered and that the constitutional prin- 
ciples applicable to the printed press should be equally applicable to the electronic press.” In 
re Complaint of Syracuse Peace Council against Television Station WTVH Syracuse, New York, 
2 F.C.C.R. 5043, 5053 (1987)', see also Matthew L. Spitzer, The Constitutionality of Licensing 
Broadcasters, 64 N.Y.U.L. Rev. 990, 1011 (1989). 

i®For a particularly thorough rejection of various scarcity arguments, see Spitzer, supra, at 
1013-20, and notes 12-14 supra. 

^®See Spitzer, supra, at 1013—15. 

^"^Coase demonstrated that one can efficiently distribute rights to scarce resources through 
a market system. See Coase, supra, at 12-27. 

i®This court has found that ‘broadcast frequencies are much less scarce now than when the 
scarcity rationale first arose in National Broadcasting Co. . . . and it appears that currently 
“the number of broadcast stations . . . rivals and perhaps surpasses the number of newspapers 
and magazines in which political messages may effectively be carried.’” Telecommunications Re- 
search & Action Ctr., 801 F.2d at 508-09 n.4 (quoting Loveday v. FCC, 228 U.S. App. D.C. 38, 
707 F.2d 1443, 1459 (D.C. Cir.), cert, denied, 464 U.S. 1008, 78 L. Ed. 2d 709, 104 S. Ct. 525 
(1983)). This court went on to note, “indeed, many markets have a far greater number of broad- 
casting stations than newspapers.” Id.; see also Cass R. Sunstein, Democracy and the Problem 
of Free Speech 54 (1993) (noting that most cities have far more television and radio stations 
than major newspapers). 

^^See Spitzer, supra, at 1015; cf. Fowler & Brenner, supra, at 222-23 (suggesting that addi- 
tional channels can be added without increasing portion reserved for broadcast by decreasing 
bandwidth of each channel and claiming that advertising dollars restrict broadcast opportunities 
more than number of channels). 

20 Judge Bork’s opinion Telecommunications Research & Action Ctr. sums up this point: 

It is certainly true that broadcast frequencies are scarce but it is unclear why that fact justi- 
fies content regulation of broadcasting in a way that would be intolerable if applied to the edi- 
torial process of the print media. All economic goods are scarce, not least the newsprint, ink, 
delivery trucks, computers, and other resources that go into the production and dissemination 
of print journalism. Not everyone who wishes to publish a newspaper, or even a pamphlet, may 
do so. Since scarcity is a universal fact, it can hardly explain regulation in one context and not 
another. The attempt to use a universal fact as a distinguishing principle necessarily leads to 
analytical confusion. 801 F.2d at 508 (footnotes omitted). 

21 Spitzer suggests that if one were to give paper away for free, the demand would certainly 
exceed the supply. See Spitzer, supra, at 1016. 

22 Coase presents a compelling argument for a free market system, in which we would treat 
broadcast rights as private property to avoid the chaos of the 1920s: after an initial allocation, 
ownership and use could be governed by the free market. See Coase, supra, at 12-27. 
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749.23 This characteristic, however, fails to distinguish broadcast from cable; and, 
notably, the rationale is absent from the Court’s TBS opinion. 

The plurality in Pacifica added another rationale which really has two compo- 
nents. The opinion reasoned that “the broadcast media have established a uniquely 
pervasive presence in the lives of all Americans. . . . [The] material presented over 
the airwaves confronts the citizen, not only in public, but also in the privacy of the 
home. ”24 Id. at 748. Again, the pervasiveness of its programming hardly distin- 
guishes broadcast from cable. As noted above, cable is pervasive: a majority of tele- 
vision households have cable today, and this percentage has increased every year 
over the last two decades. See National Cable Television Association, supra, at 1- 
A, 2-A. The intrusiveness rationale, that the material confronts the citizen in the 
privacy of his or her home, likewise, does not distinguish broadcast from cable, nor 
account for the divergent First Amendment treatment of the two media. Finally, in 
light of TBS, in which the Court omitted any discussion of these rationales, the 
Pacifica rationales no longer can be seen to serve as justifications for reduced First 
Amendment protection afforded to broadcast. 

Pacifica, 438 U.S. at 748-49. This elaboration on the intrusiveness rationale, of 
course, does not distinguish broadcast from cable. 

It is relevant that Pacifica was a plurality opinion which provided a very limited 
holding. See 438 U.S. at 750 (“It is appropriate ... to emphasize the narrowness 
of our holding. . . . The Commission’s decision rested entirely on a nuisance ration- 
ale under which context is all-important.”). The Court has subsequently emphasized 
that Pacifica’s holding was “emphatically narrow,” Sable Communications of Cal., 
Inc. V. FCC, 492 U.S. 115, 127, 106 L. Ed. 2d 93, 109 S. Ct. 2829 (1989), essentially 
confirming that Pacifica never was seen to be a seminal statement of constitutional 
law. But beyond the narrowness of the Court’s decision, it seems clear now that 
Pacifica is a flawed decision, at least when one considers it in light of enlightened 
economic theory, technological advancements, and subsequent case law. The critical 
underpinnings of the decision are no longer present. Thus, there is no reason to up- 
hold a distinction between broadcast and cable media pursuant to a bifurcated First 
Amendment analysis.25 

II. FULL FIRST AMENDMENT PROTECTION OF BROADCAST 

Because no reasonable basis can be found to distinguish broadcast from cable in 
terms of the First Amendment protection the two media should receive, I would re- 
view section 16(a) and the Enforcement Order under the stricter level of scrutiny 
courts apply to content-based regulations of cable. This means “the most exacting 
scrutiny” should be applied “to regulations that suppress, disadvantage, or impose 
differential burdens upon speech because of its content.” TBS, 114 S. Ct. at 2459.^^ 
In Sable, the Court indicated that the “exacting scrutiny” test has two prongs: the 
Government’s interests must be “compelling,” and the method of regulation chosen 


23 In Joseph Burstyn, the Court faced a similar argument, “that motion pictures possess a 
greater capacity for evil, particularly among the youth of a community, than other modes of ex- 
pression.” 343 U.S. at 502. The Court responded that, “even if one were to accept this hypoth- 
esis, it does not follow that motion pictures should be disqualified from First Amendment protec- 
tion. If there be capacity for evil it may be relevant in determining the permissible scope of com- 
munity control, but it does not authorize substantially unbridled censorship such as we have 
here.” Id. 

24 The plurality opinion added: 

Because the broadcast audience is constantly tuning in and out, prior warnings cannot com- 
pletely protect the listener or viewer from unexpected program content. To say that one may 
avoid further offense by turning off the radio when he hears indecent language is like saying 
that the remedy for an assault is to run away after the first blow. 

Pacifica, 438 U.S. at 748^9. This elaboration on the intrusiveness rationale, of course, does 
not distinguish broadcast from cable. 

23Zechariah Chafee provides a historical view of the Court’s wavering toleration of speech- 
restrictive regulations on different media: 

Newspapers, books, pamphlets, and large meetings were for many centuries the only means 
of public discussion, so that the need for their protection has long been generally realized. On 
the other hand, when additional methods for spreading facts and ideas were introduced or great- 
ly improved by modem inventions, writers and judges had not got into the habit of being solic- 
itous about guarding their freedom. And so we have tolerated censorship of the mails, the impor- 
tation of foreign books, the stage, the motion picture, and the radio. 

Zechariah Chafee, Free Speech in the United States 381 (1942). 

23 The Justices voted 8-1 on this issue, although a majority of the Court found that the regu- 
lations were content neutral and applied intermediate scmtiny on this basis. See TBS, 114 S. 
Ct. at 2469. 
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must be “the least restrictive means” to achieve those compelling interests. 492 U.S. 
at 126. That is the essence of the test, I think. 

In this case, the majority views the broadcast media as disfavored in the applica- 
tion of First Amendment rights, rel3dng principally on Pacifica; however, my col- 
leagues nonetheless agree that section 16(a) reflects a content-based regulation that 
is subject to exacting scrutiny. Indeed, even the FCC viewed the case in this way. 
In my view, there is no way that section 16(a) can survive exacting scrutiny. 

A. Content-Based Regulations 

In explaining the reasons for applying heightened or exacting scrutiny, the Su- 
preme (lourt recently stated: 

At the heart of the First Amendment lies the principle that each person should 
decide for him or herself the ideas and beliefs deserving of expression, consideration, 
and adherence. 

TBS, 114 S. Ct. at 2458. This fundamental principle means that “the First 
Amendment . . . does not countenance governmental control over the content of 
messages expressed by private individuals.” Id.^'^ Because section 16(a) and the En- 
forcement Order ban indecent expression,^® they constitute content-based regula- 
tions, which have traditionally raised the red flag of exacting scrutiny. As the Court 
stated in Sable, “the Government may, however, regulate the content of constitu- 
tionally protected speech in order to promote a compelling interest if it chooses the 
least restrictive means to further the articulated interest.” 492 U.S. at 126. At issue 
in this case is whether the Government’s interests are indeed compelling and 
whether it has chosen the least restrictive means to further its asserted compelling 
interests. 

To withstand constitutional scrutiny, the Government’s regulations must serve its 
interests “without unnecessarily interfering with First Amendment freedoms.’” Id. 
at 126 (quoting Schaumburg v. Citizens for a Better Environment, 444 U.S. 620, 637, 
63 L. Ed. 2d 73, 100 S. Ct. 826 (1980)). The First Amendment rights at stake here 
are those of broadcasters and the adult broadcasting audience. The Supreme Court 
finds laws insufficiently tailored when they deny adults their free speech rights by 
allowing them to read, watch, or hear only what was acceptable for children. See, 
e.g., Butler v. Michigan, 352 U.S. 380, 383, 1 L. Ed. 2d 412, 77 S. Ct. 524 (1957); 
Sable, 492 U.S. at 127 (finding that “this case, like Butler, presents [the Court] with 
“legislation not reasonably restricted to the evil with which it is said to deal’ ”) 
(quoting Butler, 352 U.S. at 383). 

When First Amendment rights are at stake, appellate courts cannot defer to a leg- 
islative finding, but must make an independent inquiry to assess whether the record 
supports the Government’s interests. Sable, 492 U.S. at 129; Landmark Commu- 
nications, Inc. V. Virginia, 435 U.S. 829, 843, 56 L. Ed. 2d 1, 98 S. Ct. 1535 (1978) 
(assessing legislative finding or “declaration” that clear and present danger existed). 
The Court has found this “particularly true where the Legislature has concluded 
that its product does not violate the First Amendment.” Sable, 492 U.S. at 129. 

B. Compelling Interests 

The FCC claims that section 16(a) serves three compelling governmental interests. 
The ban is meant, first, to support parental supervision of children; second, to pro- 
mote the well-being of minors; and third, to preserve the privacy of the home. En- 
forcement Order, 8 F.C.C.R. at 705-06. Only the first two interests are at issue. 

With respect to the interest in facilitating parental supervision, the Supreme 
Court has stated that the law has “consistently recognized that the parents’ claim 
to authority in their own household to direct the rearing of their children is basic 
in the structure of our society.” Ginsberg v. New York, 1390 U.S. 629, 639, 20 L. 
Ed. 2d 195, 88 S. Ct. 1274 (1968). It is entirely reasonable for “the legislature [to] 
properly conclude that parents and others . . . who have this primary responsibility 
for children’s well-being are entitled to the support of laws designed to aid discharge 
of that responsibility.” Id. Similarly, with respect to the Commission’s second inter- 
est, protecting the well-being of its youth, the Court on numerous occasions has 
found “a compelling interest in protecting the physical and psychological well-being 
of minors.” Sable, 492 U.S. at 126; see also Pacifica, 438 U.S. at 749; Ginsberg, 390 


2'^An earlier Court phrased this notion as: “above all else, the First Amendment means that 
government has no power to restrict expression because of its message, its ideas, its subject mat- 
ter, or its content.” Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95, 33 L. Ed. 2d 212, 92 
S. Ct. 2286 (1972). 

Section 16(a) applies to “language or material that, in context, depicts or describes, in terms 
patently offensive as measured by contemporary community standards for the broadcast me- 
dium, sexual or excretory activities or organs.” Enforcement Order, 8 F.C.C.R. at 705 n.lO. 
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U.S. at 640. But to note that these interests are compelling in the abstract is not 
to scrutinize the Government’s assertions as applied to this case. 

As I discussed in the panel decision, Action for Children’s Television v. FCC, 304 
U.S. App. D.C. 126, 11 F.3d 170, 183-86 (D.C. Cir. 1993) (Edwards, J., concurring), 
one of the most significant problems with the Government’s defense of its regula- 
tions is that its first two asserted interests, at least as the FCC appears to define 
their scope here, are irreconcilably in conflict. The Commission cannot simulta- 
neously seek to facilitate parental supervision over their children’s exposure to inde- 
cent programming and at the same time protect all children from indecent speech 
by imposing a flat ban on indecent programming from the hours of 6 a.m. to mid- 
night. Simply put, among the myriad of American parents, not every parent will de- 
cide, as the Commission has, that the best way to raise its child is to have the Gov- 
ernment shield children under eighteen from indecent broadcasts. Furthermore, not 
every parent will agree with the Commission’s definition of indecency, nor whether 
it is appropriate in some contexts, nor at what age their own children may be ex- 
posed to such programming. In asserting both interests — facilitating parental super- 
vision and protecting children from indecent broadcast — the Government must as- 
sume not only that parents agree with the Commission, but that parents supervise 
their children in some uniform manner. Surely, this is not the case. When acting 
consciously, some parents may prohibit their children from any exposure to indecent 
material; some may impose a modified prohibition depending upon the content of 
the programming and the child’s maturity; still others may view or listen to inde- 
cent material with their children, either to criticize, endorse, or remain neutral 
about what they see or hear. A complete ban on indecent broadcasts does not facili- 
tate the variety of American parents in supervising their children’s exposure to 
broadcasting. 

The Commission maintains that these two interests bolster and reinforce each 
other. Tr. of Oral Argument at 56. It contends that “it simply is not practical for 
these parents to control effectively what their children might see and hear on the 
broadcast medium.” Brief for Respondents at 16. But here, the Commission assumes 
that parents are unavailable or inept at the task of parenting, and essentially estab- 
lishes itself as the final arbiter of what broadcast American children may see and 
hear. In so doing, the Government tramples heedlessly on parents’ rights to rear 
their children as they see fit and to inculcate them with their own moral values.^® 
Courts generally do not take these moves lightly. We have long recognized the 
rights of parents to raise their children in the manner they see fit. See, e.g.. Pierce 
v. Society of Sisters, 268 U.S. 510, 534-35, 69 L. Ed. 1070, 45 S. Ct. 571 (1925) 
(striking state law requiring children to attend public schools as “interfering with 
the liberty of parents and guardians to direct the upbringing and education of chil- 
dren under their control”); Meyer v. Nebraska, 262 U.S. 390, 401, 67 L. Ed. 1042, 
43 S. Ct. 625 (1923) (striking state law that prohibited teaching foreign languages 
to children as interfering with “the power of parents to control the education of their 
own”). As the Supreme Court said in Ginsberg, “constitutional interpretation has 
consistently recognized that the parents’ claim to authority in their own household 
to direct the rearing of their children is basic in the structure of our society.” 390 
U.S. at 639; see also Wisconsin v. Yoder, 406 U.S. 205, 213-36, 32 L. Ed. 2d 15, 
92 S. Ct. 1526 (1972) (exempting children of Amish faith from compulsory school 
attendance law on grounds that it impinges on other fundamental rights such as 
traditional interest of parents with respect to religious upbringing of their children). 
When the Government does intervene in the rearing of children contrary to parents’ 
preferences, it is usually in response to some significant breakdown within the fam- 
ily unit or in the complete absence of parental caretaking. Society protects children 
who are abused, neglected, or abandoned, because the harm is clear and such ac- 
tions are contrary to civilized notions of parenting. The Government does not gen- 
erally tell parents what speech their children should and should not hear absent 
some showing of harm to their children. 

In other contexts, these two interests — facilitating parental supervision and pro- 
tecting children from indecency — may have worked in tandem. For example, in 
Pacifica, a father’s complaint that his son heard an indecent monologue prompted 
the FCC to enforce sanctions. Pacifica, 438 U.S. at 729-33. In that case, facilitating 
parental control and protecting the well-being of minors might have simultaneously 


At one point in its brief, the Commission attempts to narrow its interest in facilitating par- 
ents by claiming that it “aids parents who choose not to expose their children to indecent mate- 
rial.” Brief for Respondents at 16 (citing Enforcement Order, 8 F.C.C.R. at 710). This does not 
absolve the Government from trampling on the rights of parents. The only difference, is that 
in so phrasing its interest, the Commission only clarifies the parents on whom it tramples: those 
parents who do not agree with the Commission about how best to raise their children. 
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converged; the parent agreed with the Commission (or vice versa). In Ginsherg, the 
statute only prohibited selling obscene magazines to minors; it did not prohibit the 
selling of obscene magazines to everyone. 390 U.S. at 634^5, 88 S. Ct. 1274, 20 
L. Ed. 2d 195. Again, this statute may be viewed as facilitating parental control 
while simultaneously protecting children from indecency. Indeed, the Court explic- 
itly recognized that “the prohibition against sales to minors does not bar parents 
who so desire from purchasing the magazines for their children.” Id. at 639 (citing 
Louis Henkin, Morals and the Constitution: The Sin of Obscenity, 63 Col. L. Rev. 
391, 413 n.68 (1963) (noting that “one can well distinguish laws which do not im- 
pose a morality on children, but which support the right of parents to deal with the 
morals of their children as they see fit”)). The instant case, however, differs from 
those two; this ban removes indecent speech from the broadcast airwaves beyond 
the reach of adults and parents, essentially mandating the Commission’s desired re- 
sult. Once it becomes clear that, in this context, these two interests conflict, it is 
then important to determine which compelling interest takes precedence. 

The FCC asserts that its primary interest is in facilitating parental supervision. 
See Tr. of Oral Argument at 55 (counsel for FCC stating “we consistently stated 
that the primary interest is in aiding parents in supervising children”). The Com- 
mission is wise to assert its interest in facilitating parents as its primary interest, 
for this surely offers a firmer base for permissible regulation. As the Supreme Court 
stated in Ginsberg, it is cardinal with us that the custody, care and nurture of the 
child reside first in the parents, whose primary function and freedom include prepa- 
ration for obligations the state can neither supply nor hinder. 

390 U.S. at 639 (quoting Prince v. Massachusetts, 321 U.S. 158, 166, 88 L. Ed. 
645, 64 S. Ct. 438 (1944)). 

However, if facilitating parental supervision means allowing parents to run the 
household in the manner they choose, then the FCC has preempted, not facilitated, 
parental control in enforcing section 16(a). While the Government’s interest in pro- 
tecting the well-being of children is undoubtedly compelling, when it conflicts with 
parental preferences and arguably treads on First Amendment rights, case law re- 
quires the Government to show some evidence of harm. It is easy to assume that 
there must be ill effects from exposing children, and especially young ones, to inde- 
cent material, but Supreme Court doctrine suggests that we must check our as- 
sumptions. And with respect to exposure to broadcast indecency and the impact on 
children, we have yet to unearth any ill effects. 

The Supreme Court has not established what is required in terms of a showing 
of harm from exposure to indecency. Although harm was not at issue in Pacifica, 
one can read the plurality opinion there as assuming that the indecent monologue 
harmed children. Recent Supreme Court case law, however, suggests that more is 
required. In TBS, a plurality of the Court found that, while “the Government’s as- 
serted interests are important in the abstract,” this did not mean that the regula- 
tions at issue in that case “in fact advance those interests.” 114 S. Ct. at 2470. It 
continued, “when the Government defends a regulation on speech as a means to 
. . . prevent anticipated harms, it must do more than simply “posit the existence 
of the disease sought to be cured.’ “ Id. (quoting Quincy Cable TV, Inc. v. FCC, 248 
U.S. App. D.C. 1, 768 F.2d 1434, 1455 (D.C. Cir. 1985)). The Court was clear about 
the burdens on the Government: “It must demonstrate that the recited harms are 
real, not merely conjectural, and that the regulation will in fact alleviate these 
harms in a direct and material way.” Id. (citing Edenfield v. Fane, 123 L. Ed. 2d 
543, 113 S. Ct. 1792, 1798-99 (1993)); see also City of Los Angeles v. Preferred Com- 
munications, Inc., 476 U.S. 488, 496, 90 L. Ed. 2d 480, 106 S. Ct. 2034 (1986) (“This 
Court “may not simply assume that the ordinance will always advance the asserted 
state interests sufficiently to justify its abridgment of expressive activity.’ “ (quoting 
City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 803 n.22, 80 L. 
Ed. 2d 772, 104 S. Ct. 2118 (1984))); Home Box Office, Inc. v. FCC, 185 U.S. App. 
D.C. 142, 567 F.2d 9, 36 (D.C. Cir. 1977) (“[A] regulation perfectly reasonable and 
appropriate in the face of a given problem may be highly capricious if that problem 
does not exist.” (internal quotations omitted)). While the Court in TBS noted that 
Congress’s predictive judgments are entitled to substantial deference, and that Con- 
gress is not required to make a record of the type an agency must make, it stressed 
that Congress’s judgments are not insulated from “meaningful judicial review.” 114 
S. Ct. at 2471 (plurality). “On the contrary,” the Court stated “we have stressed in 
First Amendment cases that the deference afforded to legislative findings does “not 
foreclose our independent judgment of the facts bearing on an issue of constitutional 
law.’ “ Id. (quoting Sable, 492 U.S. at 129). 

In Edenfield, the Court struck down a state law prohibiting certified public ac- 
countants (“CPAs”) from engaging in direct, in-person, uninvited solicitation. 113 S. 
Ct. at 1798-1804. The Court held that, under the intermediate scrutiny prescribed 
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for commercial speech under its decision in Central Hudson Gas & Elec. Corp. v. 
Public Serv. Comm’n ofN.Y., 447 U.S. 557, 65 L. Ed. 2d 341, 100 S. Ct. 2343 (1980), 
a party seeking to uphold a restriction on speech carries the burden of justifying 
it which “is not satisfied by mere speculation or conjecture; rather, a governmental 
body seeking to sustain a restriction on commercial speech must demonstrate that 
the harms it recites are real and that its restriction will in fact alleviate them to 
a material degree.” Edenfield, 113 S. Ct. at 1800; see also League of Women Voters, 
468 U.S. at 391 (finding that interest asserted by Government is not substantially 
advanced by statutory scheme, in part because risk that Government would seek to 
influence or pressure local stations was “speculative at best”). In Edenfield, the 
Court found that the state Board of Accountancy failed to present any studies that 
suggested that personal solicitation of prospective business clients by CPAs creates 
the dangers of fraud, overreaching, or compromised independence, the prevention of 
which the Board claimed as its interest. 113 S. Ct. at 1800. The Court noted that 
the only suggestion that the prevention of these evils was served by the ban was 
found in an affidavit containing conclusory statements. Id. at 1801. The evidence of- 
fered by the Commission in this case is no better.®*) 

In contending that the Government must protect children’s well being, the Com- 
mission makes two arguments: first, it asserts that it may assume that indecent 
broadcast material harms children as a matter of law, citing Pacifica and Ginsberg; 
and, second, it suggests that the congressional sponsors considered evidence of the 
negative effects of television on young viewers. Enforcement Order, 8 F.C.C.R. at 
706-07. The Commission’s reliance on Pacifica does not help its case; the question 
of harm was not before that Court, and, as discussed earlier, the interest in the pro- 
tection of children was not necessarily at odds with the interest in facilitating pa- 
rental supervision in that case. Contrary to the Commission’s assertion, the Court 
in Ginsberg did not presume harm as a matter of law. Rather, the Court struggled 
with the question of whether the legislature had shown evidence of a causal link 
between “obscenity” and “impairing the ethical and moral development” of youth. 
390 U.S. at 641^2. Under rationality review, the Court found that it could not state 
that the statute’s regulation of obscenity had “no rational relation to the objective 
of safeguarding such minors from harm.”®i Id. at 643. In this case, the court is not 
reviewing regulations that deal with obscenity, nor is the court operating under ra- 
tionality review. 

The congressional sponsors do not offer any evidence of a link between exposure 
to indecency and harm to children. Five out of the eight articles cited address mate- 
rials involving violence, not indecency,®^ and the remaining three discuss sexual ma- 
terials but do not account for any harm.®® There simply is no evidence that indecent 
broadcasts harm children, the absence of which stands in striking contrast, to the 
wealth of research conducted on the harmful effects of televised violence.®’* In oral 
argument, counsel for the Commission was unable to cite to any study that found 
a causal connection between exposure to indecent broadcast and psychological or 
other harm to children. Tr. of Oral Argument at 47-51. The Government has failed 


30 Were I hesitant that the Edenfield requirement to put forth some evidence of harm re- 
mained only in the commercial speech context, the Court’s TBS and League of Women Voters 
opinions assures me that Edenfield’s requirements apply more broadly. In addition, it makes 
sense that whatever proof is required to pass intermediate scrutiny would also be required for 
exacting scrutiny. 

In fact, not only did the definition of the materials at issue in Ginsberg include the concept 
of harm, but the appellant did not argue that the obscenity in the magazines were not harmful 
to minors. Ginsberg, 390 U.S. at 635 (noting that appellant “makes no argument that the maga- 
zines are not “harmful to minors’ within the definition” in the statute). 

®®See Enforcement Order at 707 n.36 (citing 138 Cong. Rec. at S7309— 10 (June 2, 1992) 
(statement of Sen. Helms) (citing studies: Surgeon General’s Scientific Advisory Committee on 
Television and Social Behavior, Television and Growing Up: The Impact of Televised Violence 
(U.S. Pub. Health Serv., 1972); Aimee D. Leifer & Donald F. Roberts, Children’s Responses to 
Television Violence, in 2 Television and Social Behavior 43—180 (U.S. Dep’t of Health, Educ., 
and Welfare, John P. Murray et al. eds., 1972) [hereinafter Television and Social Behavior]; Rob- 
ert M. Liebert, Television and Social Learning: Some Relationships Between Viewing Violence 
and Behaving Aggressively, in 2 Television and Social behavior 1-42; Ellen Coughlin, Is Vio- 
lence on TV Harmful to Our Health? Some Scholars, A Vocal Minority, Say No, The Chron. of 
Higher Educ., Mar. 13, 1985, at 5; Erik Eckholm, Studies Link Teen-Age Suicides, TV, N.Y. 
Times, Sept 11, 1986, at C13)). 

®®See Enforcement Order at 707 n.36 (citing 138 Cong. Rec. at S7309-10 (citing studies: 
Shearon A. Lowery & Melvin L. De Fleur, Milestones in Mass Communication Research: Media 
Effects 406-07 (2d ed. 1983); Elizabeth J. Roberts, Television and Sexual Learning in Childhood, 
in 2 Television and Behavior: Ten Years of Scientific Progress and Implications for the Eighties 
209-23 (Nat’l Inst, of Mental Health, David Pearl et al. eds., 1982) [hereinafter Television and 
Behavior]; 1 Television and Behavior 87 (Summary Report))). 

^’^See, e.g., note 2 supra. 
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to be mindful of recent Supreme Court decisions, such as TBS and Edenfield, requir- 
ing the showing of evidence before asserting that its restrictions on speech will al- 
leviate real harms. Where the interest of protecting children conflicts with parental 
preferences, and where this interest is asserted with no evidence of harm, it cannot 
withstand exacting scrutiny. Accordingly, the only interest the Commission asserts 
which is indeed compelling in this context is facilitating parental supervision. 

C. Least Restrictive Means 

It would be hard to object to some sort of regulation of indecency in broadcast as 
well as other media were it narrowly tailored to facilitate parental supervision of 
children’s exposure to indecent material. But that is not what the Government has 
offered. As the Supreme Court has stated, “it is not enough to show that the Gov- 
ernment’s ends are compelling; the means must be carefully tailored to achieve 
those ends.” Sable, 492 U.S. at 126. The Government’s chosen means, a ban on inde- 
cent speech from the hours of 6 a.m. to midnight (or until 10 p.m., the court- 
enforced zone), is not the least restrictive means to facilitate parental supervision. 

Although unlikely, it is conceivable that such a ban on indecent programming 
could be the least restrictive means of facilitating parental control. For example, the 
Government might show that significant numbers of unsupervised children were 
watching or listening to programs containing indecency during the hours of the ban, 
that parents wished to limit what their children saw or heard, and that other means 
of controlling such exposure was considered and found to be ineffective. In this case, 
the Government offers no data on actual parental supervision, parental preferences, 
or on the effectiveness of parental supervision at different hours of the day and 
night. The Commission presents no program-specific data of what children watch, 
despite the existence of this data. See Tr. of Oral Argument at 46 (in response to 
the court’s question, concerning whether more reliable data was available — “Could 
the Commission collect specific data about the number of children in the audience 
of particular programs or particular stations by age?” — Counsel for the FCC replied, 
“it is available and advertisers rely on it”). Without this kind of data, the Commis- 
sion’s decision to ban indecent broadcasting during the extensive period here in 
question is not narrowly tailored to serve the asserted interest of facilitating paren- 
tal supervision. 

More telling perhaps than the lack of data on parental supervision and the pro- 
gramming children watch, is the lack of any consideration of other less speech-re- 
strictive means in the Enforcement Order. The Commission simply asserted: 

The broadcast indecency channeling program . . . most effectively serves the 
compelling interest of protecting children from exposure to indecent broadcast 
material without intruding excessively on the rights of those entitled to present 
or receive such material. We therefore believe that the means chosen is the 
least restrictive available for the broadcast medium and that other alternatives 
cannot effectively further this interest. 

8 F.C.C.R. 711. To what other alternatives is the Commission referring? Absent 
from the Commission’s decision is any discussion of an alternative method. And yet, 
at oral argument, counsel for the FCC assured the court that blocking technology, 
in which a chip placed in television sets prevents certain shows from being trans- 
mitted, is available. See Tr. of Oral Argument at 62. This device actually facilitates 
parental supervision in allowing parents to choose what programs or stations to 
block; and it is undoubtedly less speech-restrictive since parents assume control.®® 
In the Alliance case heard on the same day as this one, the Commission presented 
another alternative, a segregate-and-scramble scheme of indecent programming on 
cable’s leased access channels. Again, while this may not be the best means, surely 
“exacting scrutiny” requires some consideration of alternatives before finding that 
the means chosen is the least restrictive available. The Commission’s Enforcement 
Order shows no consideration of alternatives when they clearly exist. Therefore, the 
Commission’s ban on indecent broadcast cannot be seen as the least restrictive 
means to facilitate parental control. 

In summary, the Government’s ban on indecent speech is not the least restrictive 
means available to further the Commission’s primary compelling interest of facili- 
tating parental supervision of their children’s exposure to indecent programming.®® 


Counsel for the FCC noted that “this [technology] really hasn’t been pushed here,” sug- 
gesting that the reason was expense (but citing no evidence to support the suggestion). Tr. of 
Oral Argument at 62. While the cost may or may not in fact be prohibitive, the Commission 
at a minimum should have considered less speech-restrictive options like this one. 

®®The majority finds that a 6 a.m. to midnight ban is the least restrictive means to further 
compelling interests and then goes on to find that a 6 a.m. to 10 p.m. ban is also the least re- 
strictive means. While a 6 a.m. to 10 p.m. ban is certainly less speech restrictive than a 6 a.m. 
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The Commission has failed to show that its secondary interest, protecting children 
from exposure to indecent broadcast, is compelling when it conflicts with the rights 
of parents to rear their children in the way they see fit and when it is advanced 
with no evidence of harm. In applying the same level of scrutiny to regulations of 
broadcast as we do to regulations of cable and other media, it seems clear that sec- 
tion 16(a) and the Enforcement Order violate the First Amendment. 

III. CONCLUSION 

The Constitution prohibits the Government from infringing on the free speech 
rights of its citizens without showing that a content-based regulation is the least 
restrictive means to further compelling interests. The Government’s ban on indecent 
speech fails to pass exacting scrutiny. I would vacate the FCC’s Enforcement Order 
and hold section 16(a) of the Public Telecommunications Act of 1992 unconstitu- 
tional. 

WALD, Circuit Judge, with whom ROGERS and TATEL, Circuit Judges, join, dis- 
senting: “At the heart of the First Amendment lies the principle that each person 
should decide for him or herself the ideas and beliefs deserving of expression, con- 
sideration, and adherence. Our political system and cultural life rest upon this 
ideal.” Turner Broadcasting System, Inc. v. FCC, 129 L. Ed. 2d 497, 114 S. Ct. 2445, 
2458 (1994). Very often this principle is not such an easy one to live up to or to 
live with. But presumptively, expression that many or even most of us find deeply 
reprehensible may not be, on that basis alone, proscribed. In R.A.V. v. City of St. 
Paul, 505 U.S. 377, 112 S. Ct. 2538, 2550, 120 L. Ed. 2d 305 (1992), for instance, 
the Court held that racist fighting words could not be penalized on the basis of the 
hatred they expressed. Thus, whatever our collective interests in a “meritorious pol- 
ity” and the moral development of the “people [who] govern it,” Majority Opinion 
(“Maj. op.”) at 17, governmental enforcement of those interests is radically con- 
strained by the First Amendment’s guarantee of freedom of expression. 

This principle of free speech admits of limited exceptions, one of which is the per- 
missibility of some government regulation of broadcast indecency. In FCC v. Pacifica 
Foundation, 438 U.S. 726, 729, 750-51, 57 L. Ed. 2d 1073, 98 S. Ct. 3026 (1978), 
for example, the Supreme Court concluded that the Federal Communications Com- 
mission could constitutionally penalize the daytime broadcast of a dialogue con- 
taining the repeated use of “filthy words.” As Chief Judge Edwards notes, Pacifica’s 
result rested in large part on technological assumptions about the uniqueness of 
broadcast that have changed significantly in recent years, and the time may be ripe 
for the Court to recognize those changes by reevaluating its decision in that case. 
I believe, however, that the “safe harbor” proposed by the government here is uncon- 
stitutional even if the Court does not reconsider Pacifica. 

Because indecent speech is fully within the ambit of First Amendment protection, 
the permissibility of government regulation of indecency depends crucially on the 
distinction between banning and channelling speech. Even Pacifica did not, by any 
stretch of the imagination, grant the government discretion to censor broadcast in- 
decency however it pleased. Rather, Pacifica was “an emphatically narrow holding,” 
Sable Communications v. FCC, 492 U.S. 115, 127, 106 L. Ed. 2d 93, 109 S. Ct. 2^9 
(1989), addressed solely to the Commission’s single enforcement decision on review 
in that case and with the understanding that the Commission “ “never intended to 
place an absolute prohibition on the broadcast of this type of language, but rather 
sought to channel it to times of day when children most likely would not be exposed 
to it.” Pacifica, 438 U.S. at 733. In keeping with this emphasis on channelling, the 
Court noted in Sable that the “most obvious []” — and salient — distinction between 
the telephone indecency ban at issue in that case and in Pacifica was that Pacifica 
“did not involve a total ban on broadcasting indecent material.” 492 U.S. at 127. 
As this court has held, an outright ban on broadcast indecency is unconstitutional. 
See Action for Children’s Television v. FCC, 290 U.S. App. D.C. 4, 932 F.2d 1504, 
1509 (D.C. Cir. 1991) (“ACT II”); see also Allianee for Community Media v. FCC, 
56 F.3d 105, slip op. at 11, 1995 U.S. App. LEXIS 13857 (D.C. Cir. 1995) (“If deci- 
sions of cable operators not to carry indecent programs . . . were treated as deci- 
sions of the government, the Commission and the United States would be hard put 
to defend the constitutionality of these provisions.”). 

Because the channelling of indecency effectuates a very delicate balance between 
the uncontestable First Amendment rights of adult viewers and the interests of par- 


to midnight ban, it seems absurd to suggest that they are both the least restrictive means. As 
the majority itself notes, “the preferential safe harbor has the effect of undermining . . . the 
constitutional viability of the more restrictive safe harbor that appears to have been Congress’s 
principal objective in enacting section 16(a).” 
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ents (or society) in protecting immature children from indecent material — interests 
I discuss at greater length below — the design of the channelling is of utmost con- 
stitutional import. This the majority recognizes, in theory if not in fact: “The ques- 
tion, then, is what period will serve the compelling governmental interests without 
unduly infringing on the adult population’s right to see and hear indecent material.” 
Maj. op. at 21 (emphasis added); see also Alliance for Community Media v. FCC, 
slip op. at 33, 1995 U.S. App. LEXIS 13857 at *50 (“In fashioning such a regulation, 
the government must strive to accommodate at least two competing interests: the 
interest in limiting children’s exposure to indecency and the interest of adults in 
having access to such material.”); id., dissenting op. of Judge Wald at 16 (“[A] regu- 
lation can be the most effective means of achieving a compelling interest and still 
run afoul of the First Amendment if it burdens substantial amounts of protected 
speech beyond what would be reasonably effective in serving the compelling inter- 
est.”). 

Thus, although the use of channelling as a regulatory tool is a distinct and largely 
uncharted area of First Amendment law, the majority and I are in agreement that 
its precision and care hold the constitutional passkey to permissible regulation. Like 
any content-based restriction on speech, the regulation of broadcast indecency must 
be narrowly tailored to a compelling government interest and it must avoid undue 
“infringement on the adult population’s right to see and hear indecent material.” 
Maj. op. at 21. 

It is in implementing this balance that I part decisively with the majority. Any 
time-based ban on the airing of indecency intrudes substantially into the rights of 
adult viewers and listeners and places the government in the extraordinarily sen- 
sitive role of censor. By now, at least in the posture of the current case, it is prob- 
ably too late to revisit our conclusion that the chill brought about by the Commis- 
sion’s open-textured definition of indecency is insufficiently great to invalidate the 
regulation. See Aetion for Children’s Television v. FCC, 271 U.S. App. D.C. 365, 852 
F.2d 1332, 1338^0 (D.C. Cir. 1988) (“ACT I”). Even a cursory glance at the Com- 
mission’s enforcement policy to date, however, suggests that that chill is quite sub- 
stantial, heightening the need for a meaningful safe harbor.^ 

Because the Commission insists that indecency determinations must be made on 
a case-by-case basis and depend upon a multi-faceted consideration of the context 
of allegedly indecent material, broadcasters have next-to-no guidance in making 
complex judgment calls. Even an all clear signal in one case cannot be relied upon 
by broadcasters “unless both the substance of the material they aired and the con- 
text in which it was aired were substantially similar.” Sagittarius Broadcasting 
Corp., Notice of Apparent Liability, 7 F.C.C.R. 6873, 6874 (1992). Thus, conscien- 
tious broadcasters and radio and television hosts seeking to steer clear of indecency 
face the herculean task of predicting on the basis of a series of hazy case-by-case 
determinations by the Commission which side of the line their program will fall on. 
When, for instance, radio station hosts read over the air from a Playboy Magazine 
interview of Jessica Hahn about her alleged rape by the Reverend Jim Bakker, they 
did not regard the material as indecent because it involved matters of obvious public 
concern. The Commission, however, issued a notice of apparent liability for a for- 
feiture of $2,000, explaining that, “while the newsworthy nature of broadcast mate- 
rial and its presentation in a serious, newsworthy manner would be relevant contex- 
tual considerations in an indecency determination, they are not, in themselves, dis- 
positive factors.” KSD-FM, Notice of Apparent Liability, 6 F.C.C.R. 3689, 3689 
(1990). Newsworthiness, the Commission explained, is “simply one of many vari- 
ables”; no single feature renders a work per se not indecent. Id. Although in reading 
the interview, the hosts had said that the account made them “sick,” that it de- 
scribed rape rather than consensual sex, and that they regretted their earlier jokes 
about the incident, the Commission concluded, without elaboration, that the presen- 
tation was “pandering.” Id. at 3689-90. As this one case exemplifies so well, in en- 
forcing the indecency regulations the Commission takes upon itself a delicate and 
inevitably subjective role of drawing fine lines between “serious” and “pandering” 
presentations. And even a “serious” presentation of newsworthy material is em- 
phatically not shielded from liability. This incident and the Commission’s dis- 


^ In light of the Commission’s dramatically expanding enforcement policy — from the period ex- 
tending several years beyond Pacifica in which the Commission only enforced the regulation 
against broadcasts substantially similar to the “filthy words” monologue penalized in that case 
to the current, ever-increasing reach of Commission enforcement — I am at a loss to understand 
the majority’s conclusion that “whatever chilling effects may be said to inhere in the regulation 
. . . have existed ever since the Supreme Court first upheld the FCC’s enforcement of section 
1464 of the Radio Act.” Maj. op. at 24. As broadcasters learn of the Commission’s more aggres- 
sive stance, their prophylactic measures are bound to increase. 
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cussion of it suggests that enforcement of its indecency regulation involves both 
government- and self-censorship of much material that presents far harder choices 
than the glaring examples of smut emphasized to such rhetorical effect by the ma- 
jority. Maj. op. at 6, 12. 

Because of this potential for significant incursion into the First Amendment rights 
of adult viewers and listeners during the hours of the day and evening when the 
ban is in effect, it is particularly important that the channelling “balance” struck 
by the government preserve a meaningful place on the spectrum for adult rights to 
hear and view controversial or graphic nonobscene material — that airing of such 
material not be restricted to a safe harbor that is in reality a ship’s graveyard. 
Thus, I cannot agree with the majority that determining the perimeter of the safe 
harbor can be relegated to the category of discretionary line-drawing akin to the dis- 
tance from polls at which electioneering is allowed and so largely shielded from judi- 
cial review. Maj. op. at 25. God or the Devil (pick your figure of speech) is in the 
details. Because the safe harbor constitutes the exclusive repository for the substan- 
tial First Amendment rights of adults, its boundaries are of “constitutional dimen- 
sion.” Cf. Burson v. Freeman, 504 U.S. 191, 112 S. Ct. 1846, 1857, 119 L. Ed. 2d 

5 (1992). For that reason, it cannot be beyond the competence of this court to ensure 
that the safe harbor ensures meaningful as opposed to pro forma accommodation of 
adult rights. 

On the basis of the information given us by the Commission and that was before 
Congress, it is impossible to conclude that the midnight to 6 a.m. safe harbor strikes 
a constitutionally acceptable balance. Recent Supreme Court cases have made clear 
that “when the Government defends a regulation on speech as a means to . . . pre- 
vent anticipated harms, it must do more than simply posit the existence of the dis- 
ease sought to be cured. It must demonstrate that the recited harms are real, not 
merely conjectural, and that the regulation will in fact alleviate these harms in a 
direct and material way.” Turner, 114 S. Ct. at 2470 (internal quotations omitted). 
In light of so exacting a standard, one must, from the very outset, entertain grave 
misgivings about the designation of the midnight to 6 a.m. boundaries.^ Without a 
clear exposition of the scope of the government’s interest, we cannot know whether 
its means are tailored to be the least restrictive available. See Edenfield v. Fane, 
123 L. Ed. 2d 543, 113 S. Ct. 1792, 1798 (1993) (“the extent of the restriction on 
protected speech [must be] in reasonable proportion to the interests served”). Yet, 
in the record before Congress, there is as little evidence regarding the magnitude 
of psychological or moral harm, if any, to children and teenagers who see and hear 
indecency as there is that such exposure even occurs inside the current safe harbor. 
In the six years that the safe harbor has been operating from 8 p.m. to 6 a.m., and 
the prior years in which it covered 10 p.m. to 6 a.m., the government has adduced 
no concrete evidence of real or even potential harm suffered by the exposure of chil- 
dren to indecent material. We have not a scintilla of evidence as to how many alleg- 
edly indecent programs have been either aired or seen or heard by children inside 
or outside the safe harbor. Thus, even if the government were allowed to presume 
harm from mere exposure to indecency, surely it cannot progressively constrict the 
safe harbor in the absence of any indication that the presumed harm is even occur- 
ring under the existing regime. 

Even if the government were acting on a tabula rasa, rather than on the basis 
of years of experience with a less restrictive ban, its delineation of the midnight to 

6 a.m. safe harbor would be unjustifiable. I agree with Chief Judge Edwards that 
the primary government interest here must be in facilitating parental supervision 
of children. Although the Supreme Court has recognized the government’s own in- 
terest in protecting children from exposure to indecency, it has never identified this 
interest as one that could supersede the parental interest. The government’s protec- 
tive responsibility in a matter of morals is, as the majority recognizes, “complemen- 
tary” to that of parents. Maj. op. at 17. Thus, although the majority speaks broadly 
of the government’s independent interest in shielding children from indecency, Maj. 
op. at 15-16, it recognizes — as it must — that this interest is circumscribed; absent 
neglect or abuse, it cannot rise above the parental interest in childrearing. Maj. op. 
at 18 (parents who wish may expose their children to indecency). In the end, the 
majority admits the government’s own interest in children is limited to “shielding 
minors from being exposed to indecent speech by persons other than a parent.” Maj. 
op. at 18. 


2 Although the end result of the majority’s decision is to extend the safe harbor from 10 p.m. 
to 6 a.m., it holds that so long as Congress enacts a uniform rule, the midnight to 6 a.m. safe 
harbor is constitutionally adequate. Accordingly, I address my discussion to the narrower safe 
harbor. 
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The majority is right: the government’s primary if not exclusive interest is in 
“shielding minors from being exposed to indecent speech by persons other than a 
parent.” Given the significant First Amendment rights of adults at stake, moreover, 
the government has a constitutional responsibility to key its response to the pre- 
sumed harm from indecency to facilitating parental control, rather than to govern- 
ment censorship per se. When most parents are presumably able to supervise their 
children, adult viewers should have access to the speech to which they are entitled. 
See Pacifica Foundation v. FCC, 181 U.S. App. D.C. 132, 556 F.2d 9, 36 (D.C. Cir. 
1977) (Leventhal, J., dissenting) (“A ruling expanding the zone of the broadcastable 
to adult levels might apply when the time of broadcast is such that the great pre- 
ponderance of children are subject to parental control.”). 

Because the government can pursue whatever legitimate interests it has in pro- 
tecting children by facilitating parental control, I do not believe that it can impose 
a valid ban during any hours it pleases solely because some children are in the audi- 
ence. Nor do I believe that we can throw up our hands at the assumed impossibility 
of parental supervision simply because large numbers of children have television 
sets in their own room. Either or both of these excuses would justify a 24-hour ban 
as easily as the current 18-hour ban. Reasoning along these lines totally ignores the 
adult First Amendment interest that the majority purportedly recognizes and, effec- 
tively, gives the government unharnessed power to censor. 

Instead, the scope of any safe harbor can only be responsibly justified in the terms 
that the government emphasized at oral argument. Counsel for the government 
maintained that its primary interest is in assisting parents to control their chil- 
dren’s viewing and that the function of a safe harbor is to support this interest by 
identifying for parents a reasonable time period during which they must exert their 
supervisory function.^ A safe harbor, so tailored, may well be a constitutionally ac- 
ceptable means of furthering society’s interest in protecting children.'^ Advancement 
of this justification, however, requires careful tailoring of a sort completely neglected 
by the government. Though it may be entirely logical for the government to assist 
parents by pur^ng the airwaves of indecency during certain hours when parental 
supervision typically is at a low ebb, the government should be put to the task of 
demonstrating that the banned hours are based on a showing that these are the 
times of preponderant children viewing and the times when parents are otherwise 
absorbed in work in or out of the home. As the initial panel opinion explained, “the 
Commission) ] . . . appears to assume that, regardless of the time of day or night, 
parents cannot effectively supervise their children’s television or radio habits. Ac- 
cordingly, the government has not adduced any evidence suggesting that the effec- 
tiveness of parental supervision varies by time of day or night, or that the particular 
safe harbor from midnight to 6 a.m. was crafted to assist parents at specific times 
when they especially require the government’s help to supervise their children.” Ac- 
tion for Children’s Television v. FCC, 304 U.S. App. D.C. 126, 11 F.3d 170, 178 (D.C. 
Cir. 1993) (“ACT III”). 

In constructing a safe harbor the government needs to give more careful consider- 
ation to those hours in the evening when parental control could reasonably be relied 
upon in lieu of censorship to protect children. It is only in this manner that the gov- 
ernment can genuinely strike the delicate balance between adult freedoms of expres- 
sion and society’s interest in shielding children from indecency and a truly safe har- 
bor can be crafted that “serves the compelling governmental interests without un- 
duly infringing on the adult population’s right to see and hear indecent material.” 
Maj. op. at 21. 

Despite the majority’s valiant effort to extract evidence for the government’s posi- 
tion from the sparse record before us, the pickings are too slim for constitutional 
legitimacy. See Turner, 114 S. Ct. at 2470, 2471 (rejecting record that included “un- 


^To the extent that the majority suggests that deferring to the judgment of elected official 
is appropriate, it is interesting to note that the American public appears to agree that the pri- 
mary burden of protecting children from indecency should be on parents. While 83% of those 
surveyed in a recent poll believe that the entertainment industry “should make a serious effort 
to reduce sex and violence in movies and music and on TV,” most placed the blame on parents 
for exposing children to sex and violence on TV. 63% felt that the federal government should 
not “become involved in restricting sex and violence presented by the entertainment industry.” 
Sam Ward, Most Want Less Sex, Violence in Movies and Music, on TV, USA TODAY, June 9, 
1995, at 4A. 

'^This assessment, of course, is made in light of the currently available means. At the moment 
I write, Congress is actively considering requiring a “V-chip” in all new television sets that 
would enable parents to block offensive speech whenever broadcast and a rating system giving 
the advance information on questionable programs. As such technology advances and becomes 
universally available, the government bears the continuing obligation to ensure that its means 
of regulating indecency are the least restrictive among all those available. 
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usually detailed statutory findings,” id. at 2461, as insufficiently detailed to survive 
intermediate scrutiny under the First Amendment). There is no evidence at all of 
psychological harm from exposure to indecent programs aired inside the current safe 
harbor. There is no evidence either that parents cannot supervise their children in 
those safe harbor hours or that “grazing” is leading to any significant viewing of 
indecency® Finally, the imminence of “V-chip” technology to enable parental control 
of all violence- and indecency-viewing suggests that a draconian ban from 6 a.m. to 
midnight is decidedly premature. 

In spite of this evidentiary black hole, we have a broadside ban on vaguely de- 
fined indecency during all hours when most working people are awake, with a small 
bow to prior judicial rulings that a complete ban is unconstitutional, but no attempt 
to fashion an accommodation between the First Amendment and family values. The 
net effect of the majority’s decision is a gratuitous grant of power allowing casual 
and lightly reviewed administrative decisionmaking about fundamental liberties. I 
respectfully dissent. 

Your comment, please? 

Mr. Corn-Revere. Yes, I appreciate the Senator’s comments. I 
think Judge Edward’s dissent was a very important starting point 
in the ACT decision. It was after that decision that Judge Edwards 
and a co-author did an extensive study of the literature of televised 
violence, and concluded that there might be a compelling interest 
in regulating in this area. But he further concluded that, because 
of the difficulties of the disconnect between finding which program- 
ming causes violent behavior and the inability to adopt regulations 
to address that issue, that it would be unconstitutional to make the 
attempt. 

Now, it is important — and this goes to the point that Judge Ed- 
wards was making — to again highlight some of the types of pro- 
grams that have been discussed on the panel. Panelists have talked 
about the more realistic portrayals that you see on the news and 
the potential adverse impact of such programming, according to the 
research. I believe Professor Hamilton mentioned Monday Night 
Football as an example of “testosterone programming,” along with 
“Testosterone Thursday.” Yet there is not a sense that we are going 
to regulate those kinds of programs necessarily, although I think 
the bill leaves it open that it is possible to do so. 

In any event, many of the kinds of programming that other pan- 
elists have acknowledged effects, I assume, are left untouched by 
the bill. As a result, it makes you wonder why this is so, and 
whether or not the bill actually targets the programming that is 
causing the harm that they complain about. I will note one sta- 
tistic. In 1997, there were 14 deaths among high school and middle 
school football players and 18 such fatalities in 1996. There were 
some 360,000 injuries among football players per year during that 
same time. 

Now, is that a reason to ban Monday Night Football? I do not 
think so. I think the same thing goes for the news. You would not 
ban the news because of allegations of adverse effects. 

But the point that Judge Edwards was making was that you can 
look at the research and try and determine, or guess, where the ad- 
verse effect is coming from. But the legislation does not address 
that question. And for that reason, despite his further review after 
the ACT case. Judge Edwards concluded that the attempt to write 
this into law would be unconstitutional. 


®The station-specific data we requested in ACT I and ACT II is nowhere to be found in the 
record. See ACT II, 932 F.2d at 1510. 
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Senator Rollings. Let us not raise the straw man of Monday 
Night Football or high school football. I have yet to see the high 
school football game that is televised in my backyard. Maybe it is 
somewhere else. 

But, in any event, sports programming and news are not affected 
by 876. They are not a subject. That is the devious nature of those 
who continue to raise the constitutional question. Judge Edwards 
does not agree with the present law. I will agree that he does not 
agree. 

Specifically, Dr. Eron, do you have any updated articles from the 
book that you wrote? Will you furnish a list of them so that I can 
get those articles? 

Dr. Eron. Yes, we do. I briefly referred to those results in my 
testimony. That is that the 15-year follow-up on subjects seen in 
Chicago, Einland, Poland, and Israel. Those are our most recent 
findings. I believe I furnished a copy of those to someone on your 
committee who was doing a search in the Library of Congress. 

Senator Rollings. Ras violence increased or decreased over the 
years of your study? 

Dr. Eron. We have no indication that there really has been an 
increase. All we find in our studies is that there is a definite 
causitve relation between the amount of violence viewed and the 
subsequent violent behavior of young people. 

Senator Rollings. Mr. Kunkel, it strikes me, in your Kaiser re- 
port, that the industry itself was included in the study — the Amer- 
ican Eederation of Television and Radio Artists, Charles B. Eitz- 
simmons, the Producers Guild. As you were. This is not the Kaiser 
study. This is the Cable Television Study. 

Dr. Kunkel. Are you referring to the National Television Vio- 
lence Study? 

Senator Rollings. That is right. Carl Gottlieb, the Writers Guild 
of America West; Ann Marcus, the Caucus for Producers, Writers 
and Directors; Gene Reynolds, the Directors Guild of America were 
included. So that National Television Study more or less was 
brought up to date by the Kaiser study; is that correct? 

Dr. Kunkel. Yes, it is. The NTVS project was a very broad-based 
project. We created an advisory board because we wanted the in- 
dustry to buy into what we were doing. They in fact did that. The 
industry participated in all of our discussions in defining violence, 
in measuring violence. Many people in the industry now recognize 
that television violence does contribute to real-world violence and 
aggression. Obviously not everyone in the industry, but many, 
many people do. 

Senator Rollings. Mr. Chairman, if you will indulge one last 
question. 

Can you elaborate to what degree the industry participated? 

Dr. Kunkel. We had, in the first year of the project, two meet- 
ings where we had an open discussion with the advisory board and 
all of the researchers who were engaged in the study. That was 
over a dozen of the leading media effects researchers in the coun- 
try, from four major universities. We had each of the major creative 
communities — the Producers Guild or the Directors Guild and so 
forth — with representatives. We had representatives from various 
segments of the industry, as well as representatives from profes- 
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sional organizations, like the American Medical Association, the 
American Psychological Association, the American Bar Association, 
because of the legal questions involved. 

We all had a discussion at the outset, and then again every 6 
months or so as the study moved forward, so that they would make 
sure that the researchers were doing work that the industry felt 
was legitimate, and was in touch with the real world. You know, 
sometimes the industry criticizes these academic studies — oh, ivory 
tower definitions and so forth — and we wanted to avoid that. So we 
had important segments of the industry buy in as we went along 
the way. 

I think we were successful in the sense that we did convince the 
industry that the data we have produced are legitimate, and that 
there is indeed a pervasiveness of violence on television. I think the 
next step then is to get them to take that concern more seriously 
and to pursue efforts not only to reduce the amount of violence on 
television, but also to take another step — and that is to change the 
way in which violence is presented on television. It does not have 
to be presented in a gratuitous form that is glamorized and sani- 
tized. It can be presented in more responsible fashion, where the 
negative consequences, the true pain and suffering to victims, is 
depicted at length. 

Rather than desensitizing viewers, violence, in theory, could sen- 
sitize people to avoid violent behavior. We measured whether or 
not shows ever do that. What we found was, across the 3 years of 
the study, it was between 3 and 4 percent of all shows that con- 
tained violence ever take this approach. That almost mirrors statis- 
tics that my colleague speaks of here. So the problem is with the 
way that the industry chooses to present violence, which exacer- 
bates the risk of harmful effects on children. 

Senator Rollings. One more, please, Mr. Chairman. We had, in 
1989-90, our good friend. Senator Paul Simon, say that this indus- 
try could not get together on account of antitrust restrictions. Let 
us lift the antitrust provisions of law so that they can collaborate 
and present a code. I read from the code that they themselves, as 
a broadcast group, put out: 

All depictions of violence should be relevant and necessary to the 
development of character or to the advancement of theme or plot. 
Programs should not depict violence as glamorous. Gratuitous or 
excessive depictions of violence, or redundant violence, shown sole- 
ly for its own sake are not acceptable. 

But in that Kaiser study, did they comply with their own code? 

Dr. Kunkel. Well, we did not measure it word for word as it is 
indicated there. But in terms of the spirit, there are many, many 
instances that are not consistent with that. 

Senator Rollings. Thank you, Mr. Chairman. 

Senator Burns. Senator Cleland. 

Senator Cleland. Thank you very much. 

Gentlemen, Professor Eron, thank you all for being here. The 
Chinese said thousands of years ago that a picture is worth a thou- 
sand words. It seems to me that in terms of the psychological im- 
pact of any media or medium, that the visual image is so powerful 
it seems to bypass, even for adults, the best defenses that we can 
come up with. So I go back in terms of hearing the impact of tele- 
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vision violence on violent behavior, I just think about the impact 
of the visual image. 

As a film buff, I can remember, I think, in some movie in the 
thirties, Clark Gable took off his shirt and he did not have a t-shirt 
underneath. All of a sudden, the sale of t-shirts in America dropped 
dramatically. But the key point being here was that the behavior 
of a respected figure, an attractive figure influenced behavior. 

If you then look at television as not the big silver screen but the 
small silver screen, it is still the powerful visual image. Mr. 
Kunkel, it seems to me, I think you have touched on a point. For 
me, good guys can be violent, too. The most antiwar, most violent 
movie I have ever seen was Saving Private Ryan. But it was about 
good guys and bad guys. It was about the terrible cost of war itself 
You cannot see that movie and say war is fantastic. You come away 
moved in your own behavior, saying. No. 1, a powerful respect for 
those, in effect, good people who risked their lives in a very violent 
environment and who used weaponry in a powerful way to do, shall 
we say, “good.” 

So it does seem to me it is not just violence, it is the depiction 
of violence. Mr. Kunkel, I think it is fascinating your point, that 
they do not string out the impact of violent behavior. 

Professor Eron, is that what we are getting at here? In the fif- 
ties, there were good guys and bad guys. I just alluded to my up- 
bringing. We had a certain moral compass in the country and in 
society and on television, it seems. It was pretty clear that if the 
good guy drew his gun and shot the bad guy, it was pretty clear 
who was good and who was bad and that the bad guy paid for his 
violence, in other words. It was kind of a morality play almost. You 
came away saying, I want to be a good guy, I want to keep my gun 
in its holster, and I only shoot in defense of the good. 

So I think the depiction of violence is a powerful part of this 
whole discussion about violence. 

Dr. Eron, would you like to comment on that? 

Dr. Eron. Yes, thank you. I also have another Clark Gable story 
that I would like to mention. That was in the middle-thirties, when 
Clark Gable, at the end of Gone with the Wind, the last words 
were: Frankly, Scarlett, I don’t give a damn. That was the end of 
the Hayes Commission, which had been regulating the amount of 
vulgar words that could be spoken on television and so forth. So 
that was an important point in this whole increasing amount of vi- 
olence and vulgarity on television. 

Your point about vision is very well taken. People say, “Well, 
what is this about television that is so awful? We have always had 
violence.” The Bible is violent. Shakespeare is violent. But when 
you read Shakespeare and you read the Bible, you do not have 
these violent visual images. When a person watches television, he 
is assailed by the auditory sensation, the visual sensation and the 
fact that it is done over and over and over again. How many times 
does a youngster read Macbeth? But how many times has he seen 
this violence portrayed on television? Over and over again. 

So it is the constant repetition, as well as the bombardment from 
two senses: vision and audition. 

Senator Burns. Excuse me. Senator. Could I just interrupt? 

Senator Cleland. Certainly. 
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Senator Burns. I have got a commitment to make at 12 noon. 
Can I turn this over to you? 

I just want to thank the panel again. I hope you understand the 
problems we are wrestling with here. And we want to do the right 
thing. 

I will turn it over now. 

Senator Cleland. Thank you, Mr. Chairman. 

Senator Burns. Thank you for letting me interrupt. 

Senator Cleland. Professor Eron, if you had your druthers, what 
hours of the day or night would you feel safe in calling for a safe 
harbor for, shall we say, family viewing or children viewing? 

Dr. Eron. Well, I think the proposed hours are very good if we 
could ever get them through. 

Senator Cleland. Those hours are what. Sir? 

Dr. Eron. They are from 6 a.m. to 10 p.m. 

Senator Cleland. 6 a.m. or 6 p.m.? 

Dr. Eron. 6 a.m. 

Senator Holdings. Under the proposed bill, the Federal Commu- 
nications Commission determines the family hour. The reason that 
the 6 a.m. to 10 p.m. is used is that is what is used in the United 
Kingdom, Belgium, France, and down in Australia. It is yet to be 
determined. I hope these witnesses, if we can ever pass this bill, 
will appear and that decision would be made. 

Senator Cleland. A question to the panelists and to the chair- 
man. When we had a safe harbor at one time, was it basically 7 
p.m. to 9 p.m. or something like that? 

Senator Holdings. That is right. 

Senator Cleland. At one point, 7 p.m. to 9 p.m.? 

Senator Holdings. That is right. 

Senator Cleland. Mr. Abbott, if you had a safe harbor that you 
would feel safe in advocating, what would those hours be. Sir? 

Mr. Abbott. We are very pleased with the 6 a.m. to 10 p.m. lim- 
its proposed in the Hollings bill. The reason is that the last Nielsen 
data we saw showed that children between the ages of 5 and 10 — 
which are the most vulnerable children in Dr. Eron’s study — the 
viewing of these children falls off very dramatically after 10 p.m. 
And that is why these hours, 6 a.m. to 10 p.m. is a very credible 
safe harbor. 

Senator Cleland. What is your thinking about 7 p.m. to say 10 
p.m.? 

Mr. Abbott. Sir, I think that that would be far short of a real 
safe harbor, because, you see, a lot of children are watching tele- 
vision in the afternoon. You have the latchkey kids. One-third of 
our kids have nobody there when they are watching television. Tel- 
evision is used as a baby sitter in the afternoon. Both parents are 
working. It is a very, very vulnerable time period when they get 
home from school, between 3 p.m. and 7 p.m. That is why, during 
the day, you also need not to show violence. 

This is not too sweeping a restriction. Adults can still watch their 
violent programs after 10 p.m. And they can see it on video. That 
is why I do not believe the safe harbor hours in the Hollings bill 
are over-broad. 

If you look at the law review article that Judge Edwards wrote, 
he follows Senator Hollings’ approach right down the line until the 
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very end. He finds that regulating television violence is a compel- 
ling state interest. The safe harhor approach in the Hollings bill is 
narrowly drawn. The hours of the safe harbor can be justified. 
There is no difference between broadcast and cable. He answers all 
those questions in favor of the bill until he gets to the very end to 
the definition of violence. Judge Edwards says: I am not a social 
scientist and I am not sure you can define harmful versus harmless 
violence. He says that is not a question for a lawyer. That is a 
question for a social scientist. When I read that article, I sent it 
to Dr. Eron and said, “OK, answer that final question and we will 
be there, with a safe-harbor bill that squares with the Eirst 
Amendment.” 

The key then is to define TV violence that is harmful to children. 
I think you can construct a definition that distinguishes “Roots” 
and “Schindler’s List” from “I Spit on Your Grave” and “Texas 
Chainsaw Massacre.” It has been done in many other countries 
that have addressed the problem of telvision violence. I think we 
can do it, too. 

Senator Cleland. Professor Eron. 

Dr. Eron. Well, one thing I would like to say is that the individ- 
uals who are most affected are youngsters from age 2 to 6. They 
are watching from 6 a.m. on. That is why I think we have to have 
safe harbor hours in those early times. They are the youngsters. 
They are the most affected of all, those preschool and early kinder- 
garten children. 

Senator Cleland. You would cover cable as well? 

Dr. Eron. Oh, yes, cable and regular network television. 

Senator Cleland. Would any other panelist like to comment on 
our discussion here at this point? 

[No response.] 

Senator Cleland. Thank you very much, Mr. Chairman. 

Senator Holdings. Thank you. Senator. 

Of course, the record should show that the bill does not cover 
Schindler’s List, Saving Private Ryan, and the Civil War Series. 
They are necessary to the plot. They are not gratuitous. So we 
want to emphasize that. 

We particularly express our gratitude to each of you here today. 
If you have any additional comments, the record will be open for 
members of the committee to submit questions, but if there are any 
additional comments, we would appreciate it. I know we have 
taken quite a bit of time here this morning. We thank each of you 
very much. 

The committee will be in recess subject to the call of the chair. 

[Whereupon, at 11:45 a.m., the hearing was adjourned.] 
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